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Senate
The Senate met at 9 a.m. and was

called to order by the President pro
tempore (Mr. THURMOND).

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Holy, holy, holy, Lord God Almighty!
Heaven and earth are filled with Your
glory. Praise and thanksgiving be to
You, Lord most high. Ruler of the uni-
verse, reign in us. Creator of all, recre-
ate our hearts to love You above all
else. Provider of limitless blessings,
may we never forget that we have been
blessed to be a blessing. Sovereign of
our Nation, we commit our lives to
You. We surrender any false idols of
our hearts: pride, position, power, past
accomplishments. Without You, we
could not breathe a breath, think a
thought, or devise a plan. May our only
source of security be that we have been
called to be both Your friends and Your
servants. You are the reason for living,
the only One we must please, and the
One to whom we are ultimately ac-
countable. With united minds and
hearts, we dedicate the work of this
Senate to You. Through our Lord and
Savior. Amen.

f

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
able Senator from Rhode Island is rec-
ognized.

f

SCHEDULE

Mr. CHAFEE. Mr. President, today
the Senate will resume consideration
of S. 1173, the ISTEA reauthorization
bill. Under a previous consent agree-
ment, the Senate will debate Senator
BINGAMAN’s amendment on liquor
drive-throughs for 30 minutes, evenly
divided, to be followed by an hour of
debate, evenly divided, on the Dorgan
amendment regarding open containers.

At 10:30, the Senate will proceed to
back-to-back votes, first on the Dorgan
amendment and then on the Bingaman
amendment. Following those votes, it
is hoped the Senate will be able to
adopt the funding amendment, the so-
called Chafee amendment, and then
begin consideration of the McConnell
amendment regarding disadvantaged
businesses. In addition, we hope to
enter into a time agreement with re-
spect to the McConnell amendment im-
mediately following those two back-to-
back votes.

For the balance of the day, the Sen-
ate will continue to consider amend-
ments to the so-called ISTEA legisla-
tion. Therefore, Members should an-
ticipate rollcall votes into the evening.

As a reminder to all Members, the
first rollcall vote today will occur at
about 10:30 a.m.

f

RESERVATION OF LEADER TIME

The PRESIDING OFFICER (Mr.
BROWNBACK). Under the previous order,
the leadership time is reserved.

f

INTERMODAL SURFACE TRANS-
PORTATION EFFICIENCY ACT OF
1997

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of S. 1173, which
the clerk will report.

The assistant legislative clerk read
as follows:

A bill (S. 1173) to authorize funds for con-
struction of highways, for highway safety
programs, and for mass transit programs,
and for other purposes.

The Senate resumed consideration of
the bill with a modified committee
amendment in the nature of a sub-
stitute (Amendment No. 1676.)

Pending:
Chafee Amendment No. 1684 (to Amend-

ment No. 1676), to provide for the distribu-
tion of additional funds for the Federal-aid
highway program.

Mr. CHAFEE. Mr. President, I would
say to all within listening distance
that we are anxious to move forward
with this legislation. If individuals
have amendments, if they will bring
them over and discuss them with us,
we may be able to accept them, but we
certainly will be able to give the pro-
ponent a place in line so we can move
forward with getting this legislation
disposed of. So, we are very, very anx-
ious to get on with these amendments.
Perhaps we can enter into time agree-
ments, but at least we can move for-
ward. There is a mass of amendments
out there, and it is discouraging to be
here with nothing going on, in a
quorum call, when potentially those
amendments could be taken up.

I thank the Chair, and now the Sen-
ator from New Mexico is ready to go,
and that is encouraging.

The PRESIDING OFFICER. Under
the previous order, the Senator from
New Mexico is recognized to offer an
amendment on which there shall be 30
minutes of debate, equally divided.

The Senator from New Mexico is rec-
ognized.

PRIVILEGE OF THE FLOOR

Mr. BINGAMAN. Mr. President, let
me begin by first asking unanimous
consent that the privilege of the floor
be granted to Dan Alpert, who is a fel-
low on my staff, during the pendency of
S. 1173 and any votes thereon.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BINGAMAN. Mr. President, I ask
that I be allowed to use 71⁄2 minutes of
the proponents’ time and Senator BYRD

from West Virginia be allowed the re-
maining time allotted to the pro-
ponents.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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AMENDMENT NO. 1696 TO AMENDMENT NO. 1676

(Purpose: To encourage States to enact laws
that ban the sale of alcohol through a
drive-up or drive-through sales window)
Mr. BINGAMAN. Mr. President, I

send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from New Mexico [Mr. BINGA-
MAN], for himself and Mr. BYRD, proposes an
amendment numbered 1696.

Mr. BINGAMAN. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
On page 236, between lines 16 and 17, insert

the following:
SEC. 14ll. BAN ON SALE OF ALCOHOL THROUGH

DRIVE-UP OR DRIVE-THROUGH
SALES WINDOWS.

(a) IN GENERAL.—Chapter 1 of title 23,
United States Code, is amended by inserting
after section 153 the following:
‘‘§ 154. Ban on sale of alcohol through drive-

up or drive-through sales windows
‘‘(a) WITHHOLDING OF APPORTIONMENTS FOR

NONCOMPLIANCE.—
‘‘(1) FISCAL YEAR 2000.—The Secretary shall

withhold 5 percent of the amount required to
be apportioned to any State under each of
paragraphs (1)(A), (1)(C), and (3) of section
104(b) on October 1, 2000, if the State does not
meet the requirements of paragraph (3) on
that date.

‘‘(2) SUBSEQUENT FISCAL YEARS.—The Sec-
retary shall withhold 10 percent (including
any amounts withheld under paragraph (1))
of the amount required to be apportioned to
any State under each of paragraphs (1)(A),
(1)(C), and (3) of section 104(b) on October 1,
2001, and on October 1 of each fiscal year
thereafter, if the State does not meet the re-
quirements of paragraph (3) on that date.

‘‘(3) REQUIREMENTS.—A State meets the re-
quirements of this paragraph if the State has
enacted and is enforcing a law (including a
regulation) that bans the sale of alcohol
through a drive-up or drive-through sales
window.

‘‘(b) PERIOD OF AVAILABILITY; EFFECT OF
COMPLIANCE AND NONCOMPLIANCE.—

‘‘(1) PERIOD OF AVAILABILITY OF WITHHELD
FUNDS.—

‘‘(A) FUNDS WITHHELD ON OR BEFORE SEP-
TEMBER 30, 2002.—Any funds withheld under
subsection (a) from apportionment to any
State on or before September 30, 2002, shall
remain available until the end of the third
fiscal year following the fiscal year for
which the funds are authorized to be appro-
priated.

‘‘(B) FUNDS WITHHELD AFTER SEPTEMBER 30,
2002.—No funds withheld under this section
from apportionment to any State after Sep-
tember 30, 2002, shall be available for appor-
tionment to the State.

‘‘(2) APPORTIONMENT OF WITHHELD FUNDS
AFTER COMPLIANCE.—If, before the last day of
the period for which funds withheld under
subsection (a) from apportionment are to re-
main available for apportionment to a State
under paragraph (1)(A), the State meets the
requirements of subsection (a)(3), the Sec-
retary shall, on the first day on which the
State meets the requirements, apportion to
the State the funds withheld under sub-
section (a) that remain available for appor-
tionment to the State.

‘‘(3) PERIOD OF AVAILABILITY OF SUBSE-
QUENTLY APPORTIONED FUNDS.—

‘‘(A) IN GENERAL.—Any funds apportioned
under paragraph (2) shall remain available
for expenditure until the end of the third fis-
cal year following the fiscal year in which
the funds are so apportioned.

‘‘(B) TREATMENT OF CERTAIN FUNDS.—Sums
not obligated at the end of the period re-
ferred to in subparagraph (A) shall lapse.

‘‘(4) EFFECT OF NONCOMPLIANCE.—If, at the
end of the period for which funds withheld
under subsection (a) from apportionment are
available for apportionment to a State under
paragraph (1), the State does not meet the
requirements of subsection (a)(3), the funds
shall lapse.’’.

(b) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 23, United States Code,
is amended by inserting after the item relat-
ing to section 153 the following:
‘‘154. Ban on sale of alcohol through drive-up

or drive-through sales win-
dows.’’.

Mr. BINGAMAN. Mr. President, the
problem of drunk driving has been dis-
cussed here for a day or two now. It is
clear to all of us that this problem is
one that wreaks a terrible toll on our
communities, a terrible toll on the
young people of this country. One sta-
tistic that I cited yesterday, and that I
think should be of concern to all of us,
is that the single largest cause, the
greatest cause of death among our
young people between the ages of 15
and 20 is driving-related accidents.
That is something we need to all be
concerned about. Most of those acci-
dents—so-called accidents—relate to
alcohol.

A significant contributor to the prob-
lem, I believe, is the sale of liquor
through drive-up or drive-through win-
dows. We all hear speeches and give
speeches about how we do not believe
we should combine drinking and driv-
ing. That is sort of a common refrain
throughout our country and has been
for many years. But if you want to
know the time and the place and the
circumstance where that mixing most
obviously occurs, it is when a person
drives a car up to a liquor store that
has a drive-up window and that person
sitting in the car as the driver of that
car buys liquor or alcoholic beverages.
Allowing the sales through these drive-
up windows has the practical effect of
preventing effective enforcement of
many of our other laws. It also sends
completely the wrong message to the
driver and the public about refraining
from drinking and driving. Let me give
three examples.

Under a law which has been adopted
in virtually every State, it is against
the law to sell liquor to a minor. In
fact, we put that on the highway bill
several years ago. We put a require-
ment in that States prohibit the sale of
liquor to minors and, in fact, prohibit
the sale of liquor to anyone less than 21
years old.

But any young person or any law en-
forcement officer will tell you that
sales to minors are still common in our
country. A main way in which minors
are able to purchase liquor and alco-
holic beverages is by presenting a false
ID to someone who is selling them liq-
uor through a drive-up window. It is

virtually impossible for a clerk selling
through a drive-up window to see clear-
ly who is buying the liquor, to make a
good comparison between an identifica-
tion which may be false in the first
place with the person who is sitting
there offering them money. So, having
these drive-up liquor sales makes it
easy for sales to minors to occur, in
violation of the law.

It is also, of course, against the law
in most States to sell to someone who
is already intoxicated. Again, having
sales of liquor through drive-up win-
dows makes it very difficult to enforce
this law. How can a clerk in a drive-up
window tell whether the person sitting
in that car, offering money, is in fact
intoxicated or not? You contrast that
with the opportunity that a clerk has
when a person has to walk into a store,
a well-lighted store, walk up to a
counter, and pay for alcoholic bev-
erages.

A third example of a law which is dif-
ficult to enforce because of these drive-
up liquor windows is that most States
make it illegal for people to drink
while they are driving or to have open
containers in the car while it is in op-
eration. Senator DORGAN is proposing
an amendment, which I strongly sup-
port this morning, on that very issue.
But, again, having drive-up windows
creates a tremendous opportunity and
even an invitation to people to violate
this law.

The absurdity of what we are permit-
ting to occur by allowing these drive-
up sales to continue is highlighted by a
practice that has been documented in
my State many times, and that is a
practice where a driver pulls into a
drive-up window and asks for a fifth of
vodka, for example, a fifth of vodka
and a cup of ice, and is handed both
and drives away. Clearly, no law has
been violated in my State when that
occurs. But if you look at the time and
the place and the circumstances of that
purchase, it is very difficult to con-
clude that that driver does not intend
to violate the law and to drink while
driving.

This is a problem that deserves our
attention. The statistics that we have
are clear that there is a correlation be-
tween the States that prohibit these
drive-up windows and those that have
gotten their DWI problem under con-
trol. There are 26 States that have not
yet banned these windows. In these
States, there is a 14 percent higher al-
cohol-related fatality rate than in
other States. In the States that do
have a ban, the average DWI fatality-
related rate was 4.6 per 100,000 people
as opposed to 5.46 in other States. If we
look at the 19 Western States, the 9
States with a ban had a 31 percent
lower average drunk driving fatality
rate than the 10 States that permit
sales.

Let me just cite one terrible incident
that occurred in my State. I know Sen-
ator LAUTENBERG talked about the
Frazier family in Maryland and the
pain they experienced when their
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young daughter was killed by a drunk
driver. In New Mexico, we’ve had many
similar occurrences. One in particular
that immediately comes to my mind
occurred on Christmas Eve, 1992. As
part of their holiday celebration, Paul
Cravens took his wife Melanie and
their three daughters, Kacee, age 5;
Erin, age 8; and Kandyce, age 9, to Al-
buquerque’s West Mesa so they could
get a better bird’s eye view of the
city’s fantastic nighttime lights. They
never got to see those lights. On the
way to the Mesa, they were met head-
on by a drunk driver traveling 90 miles
an hour in the wrong direction on the
interstate highway.

People say, is there any kind of Fed-
eral concern about this? This was an
interstate highway. Melanie and her
three beautiful daughters were all
killed. The driver of the other vehicle
had been drinking through that day.
He admitted that he had bought his
beer at a drive-up liquor window before
he took to the road that evening.

The problem is real. We are talking
about real people, real lives, real risks
and dangers that we can prevent and
can avoid.

The argument about States’ rights
that we have heard here, to me, rings
very hollow. I know there are many
circumstances that have already come
up where we have recognized the need
to restrict the way States handle alco-
holic beverages as part of a safe driving
system, and clearly those issues can be
discussed more as we get through the
debate.

I just want to add one other point
that I believe is significant here. As
I’ve said before, the problem of DWI
and DWI-related injuries and fatalities
is important in New Mexico. There is
very broad public support to eliminate
these windows. When I was in New
Mexico two weeks ago, I held a series
of seminars with high school students
from throughout the state, and I lis-
tened to their concerns about the prob-
lems in the state and in the country.
One young man, Simon Goldfine, who
is a student at Del Norte High School
in Albuquerque, agreed that the DWI
rate in New Mexico is much too high,
and one reason he explained is these
drive-up windows. Simon explained
that if a drunk person has to walk into
a liquor store, it will be easier to deter-
mine if he is drunk than if he simply
sat in his vehicle. And Simon asked if
something could be done to eliminate
these windows. Today, I would like to
tell Simon that we will do something
about it. I believe no one in America
will disagree with Simon that this ban
will make a difference. I believe we owe
it to everyone, to the young people like
Simon and especially the people who
have been touched and pained by this
problem of DWI to pass this amend-
ment.

Mr. President, I gather my time has
expired. Let me yield the rest of the
time to Senator BYRD and thank him
for his support of this amendment.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. BYRD. Mr. President, I thank
the distinguished Senator, the offeror
of this amendment, for yielding me
time.

I wonder if the distinguished Senator
from Rhode Island would assure me of
an additional 5 minutes if I need it?

Mr. CHAFEE. Yes. We can assure the
Senator of that. We will even take it—
by unanimous consent add the time, or
else we will take it from the opponents’
side, if they do not come prepared to
speak.

Mr. BYRD. I trust there will be no
interruption of my statement until the
71⁄2 plus the 5 have run their course, Mr.
President?

The PRESIDING OFFICER. The
Chair will so note.

Mr. BYRD. Mr. President, Senator
BINGAMAN has brought to the attention
of the Senate a new and deadly twist
on the idea of convenience stores. He
has discussed the existence in some
States of stores that sell alcohol at
drive-up windows. That is simply amaz-
ing to me, a store that sells alcohol at
a drive-up window.

How can we take seriously any cam-
paign to reduce the dangers of drinking
and driving, while at the same time al-
lowing sales of alcoholic beverages to
people in their cars! It is crazy. I am
sure that these drivers will, of course,
always, personally, follow the guide-
lines to ‘‘wait until you get home to
drink these alcoholic beverages!’’ I am
just as sure of that as I am sure that
everyone who buys take out food at a
drive through window waits until they
are safely off the highway before trying
to eat a dripping burger or a hot, salty
french fry, while simultaneously steer-
ing a three thousand pound automobile
through traffic!

I applaud the action being taken by
my distinguished colleague, Senator
BINGAMAN, to ban these alcoholic bev-
erage sales at drive-up windows. There
is no reason to take the concept of con-
venience to this extreme. I have been
on the face of this beautiful Earth for
a little over 80 years now, and I have
seen a lot of new conveniences come
into my life, but I can adamantly
admit that this is not one that I wel-
come. I want to be able to enjoy life for
many more years, and I do not want
the prospect of a long life put into
jeopardy so that some boozehound or
drunk driver can have great conven-
ience insatiating his or her desire for
alcohol without even having to leave
the car! There are just some things in
this life that should not be easy to ob-
tain—things that should not be so con-
venient. Easy access to alcohol means
easy access to drinking and driving,
and that is something to which I am
vehemently unalterably opposed.

The existence of this kind of easy-on,
easy-off establishment only increases
the potential for drunk drivers to pur-
chase alcohol. An intoxicated person,
sitting in a car, can easily avoid at-
tracting the attention of the sales per-
son by fiddling with the radio or find-
ing some other type of distraction,

thus preventing the sales clerk from
noticing that the driver is inebriated,
maybe even drunk. Observation of cus-
tomers for clues to their sobriety, or
lack thereof, is much easier if the cus-
tomer has to park, get out of the car,
and walk into the store.

My strong opposition to establish-
ments which offer drive-up alcohol
sales is not only limited to my fear of
drunk drivers, but also to the poten-
tially illegal sale of alcohol to minors.
The pitfalls of youth and inexperience
behind the wheel of an automobile are
only exacerbated when one throws al-
cohol into the equation. One question
that comes to mind is: How does an
employee at this type of alcoholic bev-
erage store adequately make the com-
parison between a driver’s identifica-
tion and the person sitting in the car
presenting that ID? That person is sit-
ting in a car! This potential drunk
driver could be 5 foot 10, he could be 5
foot 7 while his or her identification
card might identify the person as a six-
footer.

Mr. President, I believe that in order
to make a sound decision to sell alco-
hol to a person, the customer should be
standing before the sales clerk, pre-
senting the necessary documentation,
and showing the essential sober charac-
teristics that are legally required for
that person to purchase alcoholic bev-
erages.

I am all in favor of making life more
convenient. It is nice to have the lib-
erty of going to a Quik-Mart when you
need to purchase a candy bar pick-me-
up, or for that gallon of milk that your
family needs for breakfast the next
day. But, I do not believe in making it
more convenient for drunk drivers, po-
tential drunk drivers, or our underage
youth or anybody else, for that matter,
to purchase alcohol. It is this type of
convenience that can make life very
inconvenient for the responsible indi-
viduals, families, wives, children, our
staff people and other travelers who
make the conscious decision to ‘‘cruise
without booze!’’ Allowing this type of
alcohol sales establishment is a leap
backwards in the campaign against
drunk driving.

I fully support Senator BINGAMAN’s
amendment, and I urge my colleagues
to do the same.

I think of an old poem by Joseph
Malins. I hope that I can recall it. I
think it is very fitting here. It makes
the whole point that Senator BINGA-
MAN’s amendment is trying to accom-
plish:
Twas a dangerous cliff, as they freely con-

fessed,
Though to walk near its crest was so pleas-

ant;
But over its terrible edge there had slipped
A duke and full many a peasant.
So the people said something would have to

be done,
But their projects did not at all tally;
Some said, ‘‘Put a fence around the edge of

the cliff,’’
Some, ‘‘An ambulance down in the valley.’’

But the cry for the ambulance carried the
day,
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For it spread through the neighboring city;
A fence may be useful or not, it is true,
But each heart became brimful of pity
For those who slipped over that dangerous

cliff;
And the dwellers in highway and alley
Gave pounds or gave pence, not to put up a

fence,
But an ambulance down in the valley.
‘‘For the cliff is all right, if you’re careful,’’

they said,
‘‘And, if folks even slip and are dropping,
It isn’t the slipping that hurts them so

much,
As the shock down below when they’re stop-

ping.’’
So day after day, as these mishaps occurred,
Quick forth would these rescuers sally
To pick up the victims who fell off the cliff,
With their ambulance down in the valley.
Then an old sage remarked: ‘‘It’s a marvel to

me
That people give far more attention
To repairing results than to stopping the

cause,
When they’d much better aim at prevention.
Let us stop at its source all this mischief,’’

cried he,
‘‘Come, neighbors and friends, let us rally;
If the cliff we will fence we might almost dis-

pense
With the ambulance down in the valley.’’
‘‘Oh, he’s a fanatic,’’ the others rejoined,
‘‘Dispense with the ambulance? Never!
He’d dispense with all charities, too, if he

could;
No! No! We’ll support them forever.
Aren’t we picking up folks just as fast as

they fall?
And shall this man dictate to us? Shall he?
Why should people of sense stop to put up a

fence,
While the ambulance works down in the val-

ley?’’
But a sensible few, who are practical too,
Will not bear with such nonsense much

longer;
They believe that prevention is better than

cure,
And their party will soon be the stronger.
Encourage them then, with your purse,

voice, and pen,
And while other philanthropists dally,
They will scorn all pretense and put up a

stout fence
On the cliff that hangs over the valley.

Better guide well the young than reclaim
them when old,

For the voice of true wisdom is calling,
‘‘To rescue the fallen is good, but ’tis best
To prevent other people from falling.’’
Better close up the source of temptation and

crime
Than deliver from dungeon or galley;
Better put a strong fence round the top of

the cliff
Than an ambulance down in the valley.’’

I hope my colleagues will vote today
to put a strong fence around the edge
of the cliff, because that is all that is
going to work.

I commend my colleague for his fore-
sight, for his courage, and for his good
sense in offering this amendment. I
thank, again, the distinguished Sen-
ator from Rhode Island.

Mr. CHAFEE. Mr. President, what is
the time situation for the opponents
and proponents?

The PRESIDING OFFICER. The time
for the proponents has expired. The
Senator from Rhode Island controls 11
minutes and 30 seconds.

Mr. CHAFEE. I will say to anyone
who wishes to oppose this amendment,

who wishes to speak in opposition, now
is the time to come over to speak. As
has been pointed out, there are 11 min-
utes remaining.

I will make a couple of comments,
Mr. President.

Senator BINGAMAN’s amendment
would withhold 5 percent of a State’s
highway construction funds, unless the
State enacted or enforced a law prohib-
iting drive-through liquor sales by—it
is my understanding the date now has
been changed to October 1, 2000; am I
correct in that?

Mr. BINGAMAN. Mr. President, we
are changing it to 2001, October 1, 2001.
I think it will be consistent with the
amendment adopted yesterday.

Mr. CHAFEE. Originally, it was 1999,
but now it has been changed.

Mr. BINGAMAN. That is correct.
Mr. CHAFEE. Mr. President, I will

make that correction, 2001.
Mr. BINGAMAN. Mr. President, I will

just add, it is 2001, October 1, 2001, for
a 5-percent reduction and October 1,
2002, for a 10-percent reduction, just as
the amendment yesterday.

Mr. CHAFEE. Mr. President, like the
Senator from New Mexico, I am dis-
turbed by the incidents of alcohol-re-
lated injuries and fatalities on our
highways, as we all are. I believe the
Federal Government should support
strong national safety standards for
our roads and, indeed, I was a sponsor
of the Lautenberg amendment. In our
bill, we have provisions dealing with
the so-called repeat offender.

I am not sure the Senator’s amend-
ment is an appropriate solution to the
problem of drunk driving. We cannot
expect it to do everything, obviously. I
have concerns about how much it will
accomplish. It does place, as originally
offered—there was a short time period.
That has now been extended. Less than
22 of the States have such a law in ef-
fect. It will require them to pass this
legislation by—the latest figure now is
2001.

I am not sure whether such a sales
ban would have an impact on alcohol-
related deaths. The National Highway
Traffic Safety Administration has no
statistical information on the effec-
tiveness of such a sales ban. Indeed, we
have not considered this measure at all
in our committee.

It is a steep sanction, the 5 and the 10
percent. I think it is one we ought to
approach with great caution. I must
say, I am a little reluctant to have this
bill too filled with sanctions. We have
our provision in the bill already; name-
ly, the one dealing with the repeat of-
fender. We have the provision that was
adopted in the Lautenberg-DeWine
amendment. And then we have another
amendment coming up from the Sen-
ator from North Dakota, which also
has sanctions. I am just reluctant to
get in too many sanctions, and the
only way they can avoid these sanc-
tions is for the State legislatures to
take certain actions by a period, in
this instance, by 2001.

I think we are putting a lot on the
backs of the State legislatures in a rel-

atively short time. So I have concerns
over that, Mr. President.

If anybody wishes to speak in opposi-
tion to the amendment, now is the
time. If not, I give that time to the
proponents. If the Senator from New
Mexico wishes to speak, he can take
some time.

Mr. BINGAMAN. Mr. President,
thank you. I thank the chairman of the
committee for his courtesy.

AMENDMENT NO. 1696, AS MODIFIED

Mr. BINGAMAN. Mr. President, I ask
unanimous consent that the amend-
ment be modified in accordance with
the changes that have been referred to
by the Senator from Rhode Island.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

The amendment, as modified, is as
follows:

On page 236, between lines 16 and 17, insert
the following:
SEC. 14ll. BAN ON SALE OF ALCOHOL THROUGH

DRIVE-UP OR DRIVE-THROUGH
SALES WINDOWS.

(a) IN GENERAL.—Chapter 1 of title 23,
United States Code, is amended by inserting
after section 153 the following:
‘‘§ 154. Ban on sale of alcohol through drive-

up or drive-through sales windows
‘‘(a) WITHHOLDING OF APPORTIONMENTS FOR

NONCOMPLIANCE.—
‘‘(1) FISCAL YEAR 2000.—The Secretary shall

withhold 5 percent of the amount required to
be apportioned to any State under each of
paragraphs (1)(A), (1)(C), and (3) of section
104(b) on October 1, 2001, if the State does not
meet the requirements of paragraph (3) on
that date.

‘‘(2) SUBSEQUENT FISCAL YEARS.—The Sec-
retary shall withhold 10 percent (including
any amounts withheld under paragraph (1))
of the amount required to be apportioned to
any State under each of paragraphs (1)(A),
(1)(C), and (3) of section 104(b) on October 1,
2002, and on October 1 of each fiscal year
thereafter, if the State does not meet the re-
quirements of paragraph (3) on that date.

‘‘(3) REQUIREMENTS.—A State meets the re-
quirements of this paragraph if the State has
enacted and is enforcing a law (including a
regulation) that bans the sale of alcohol
through a drive-up or drive-through sales
window.

‘‘(b) PERIOD OF AVAILABILITY; EFFECT OF
COMPLIANCE AND NONCOMPLIANCE.—

‘‘(1) PERIOD OF AVAILABILITY OF WITHHELD
FUNDS.—

‘‘(A) FUNDS WITHHELD ON OR BEFORE SEP-
TEMBER 30, 2002.—Any funds withheld under
subsection (a) from apportionment to any
State on or before September 30, 2002, shall
remain available until the end of the third
fiscal year following the fiscal year for
which the funds are authorized to be appro-
priated.

‘‘(B) FUNDS WITHHELD AFTER SEPTEMBER 30,
2002.—No funds withheld under this section
from apportionment to any State after Sep-
tember 30, 2002, shall be available for appor-
tionment to the State.

‘‘(2) APPORTIONMENT OF WITHHELD FUNDS
AFTER COMPLIANCE.—If, before the last day of
the period for which funds withheld under
subsection (a) from apportionment are to re-
main available for apportionment to a State
under paragraph (1)(A), the State meets the
requirements of subsection (a)(3), the Sec-
retary shall, on the first day on which the
State meets the requirements, apportion to
the State the funds withheld under sub-
section (a) that remain available for appor-
tionment to the State.
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‘‘(3) PERIOD OF AVAILABILITY OF SUBSE-

QUENTLY APPORTIONED FUNDS.—
‘‘(A) IN GENERAL.—Any funds apportioned

under paragraph (2) shall remain available
for expenditure until the end of the third fis-
cal year following the fiscal year in which
the funds are so apportioned.

‘‘(B) TREATMENT OF CERTAIN FUNDS.—Sums
not obligated at the end of the period re-
ferred to in subparagraph (A) shall lapse.

‘‘(4) EFFECT OF NONCOMPLIANCE.—If, at the
end of the period for which funds withheld
under subsection (a) from apportionment are
available for apportionment to a State under
paragraph (1), the State does not meet the
requirements of subsection (a)(3), the funds
shall lapse.’’.

(b) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 23, United States Code,
is amended by inserting after the item relat-
ing to section 153 the following:
‘‘154. Ban on sale of alcohol through drive-up

or drive-through sales win-
dows.’’.

Mr. BINGAMAN. Mr. President, I be-
lieve Senator BYRD made the case for
the amendment more eloquently than I
could.

I believe this is a very good oppor-
tunity for us to indicate that we do
have an interstate road system in this
country and that it is in the national
interest to be sure that people are not
driving on that interstate road system
who have purchased liquor under cir-
cumstances that make it more likely
for them to be drunk or under the in-
fluence of alcohol. Clearly, this is a
significant way in which we can fur-
ther that objective.

I hope very much my colleagues will
support the amendment. I yield the
floor so that the Senator from North
Dakota can offer the amendment that
he intends to offer.

Mr. CHAFEE. How much time do we
have left, Mr. President?

The PRESIDING OFFICER. The Sen-
ator from Rhode Island controls 6 min-
utes.

Mr. CHAFEE. It does not appear that
there is anybody who chooses to come
to speak in opposition.

Does the Senator from New Mexico
have others who wish to speak?

Mr. BINGAMAN. Mr. President, we
do not at this point.

Mr. CHAFEE. Let me just say again,
Mr. President, I am concerned about
the number of sanctions we would be
adding to the States under this. I have
grave concern whether we might well
have a backlash. We had a very solid
vote on stern sanctions involved in the
Lautenberg-DeWine amendment. There
are sanctions in the underlying bill we
have dealing with repeat offenders.
There are sanctions in the legislation
that the Senator from South Dakota is
going to propose immediately. So I am
worried that there could well be a
backlash in the States and particu-
larly, when we go to conference, that
the attitude might be to just dispose of
all of these sanctions. So that is the
concern that I have.

There being no others who wish to
speak, I yield back the remainder of
our time and am prepared to go to the
Dorgan amendment at this time, unless

the Senator from New Mexico has any-
thing further to say.

Mr. BINGAMAN. I think that is an
acceptable course of action. Thank
you, Mr. President.

Mr. CHAFEE. All right. I will do
that, Mr. President. We are prepared
now to go to the Dorgan amendment.

The PRESIDING OFFICER. Under
the previous order, the Senator from
North Dakota is recognized to offer an
amendment in which there will be 60
minutes of debate equally divided.

The Senator from North Dakota.
AMENDMENT NO. 1697 TO AMENDMENT NO. 1676

(Purpose: To withhold certain Federal high-
way funds from a State that fails to pro-
hibit open containers of alcoholic bev-
erages and consumption of alcoholic bev-
erages in the passenger area of motor vehi-
cles)
Mr. DORGAN. Mr. President, I send

an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from North Dakota [Mr. DOR-
GAN] for himself, Mr. LAUTENBERG, Mr.
BUMPERS, Mr. CONRAD, Mr. WELLSTONE, Mr.
GLENN, Mr. BINGAMAN, Mr. INOUYE, Mr.
TORRICELLI, and Mr. REID, proposes an
amendment numbered 1697.

Mr. DORGAN. Mr. President, I ask
unanimous consent that further read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
At the end of subtitle D of title I, add the

following:
SEC. 14ll. OPEN CONTAINER LAWS.

(a) ESTABLISHMENT.—Chapter 1 of title 23,
United States Code, is amended by inserting
after section 153 the following:
‘‘§ 154. Open container requirements

‘‘(a) DEFINITIONS.—In this section:
‘‘(1) ALCOHOLIC BEVERAGE.—The term ‘alco-

holic beverage’ has the meaning given the
term in section 158(c).

‘‘(2) MOTOR VEHICLE.—The term ‘motor ve-
hicle’ means a vehicle driven or drawn by
mechanical power and manufactured pri-
marily for use on public highways, but does
not include a vehicle operated exclusively on
a rail or rails.

‘‘(3) OPEN ALCOHOLIC BEVERAGE CON-
TAINER.—The term ‘open alcoholic beverage
container’ has the meaning given the term in
section 410(i).

‘‘(4) PASSENGER AREA.—The term ‘pas-
senger area’ shall have the meaning given
the term by the Secretary by regulation.

‘‘(b) WITHHOLDING OF APPORTIONMENTS FOR
NONCOMPLIANCE.—

‘‘(1) FISCAL YEAR 2002.—The Secretary shall
withhold 5 percent of the amount required to
be apportioned to any State under each of
paragraphs (1)(A), (1)(C), and (3) of section
104(b) on October 1, 2002, if the State does not
have in effect a law described in paragraph
(3) on that date.

‘‘(2) SUBSEQUENT FISCAL YEARS.—The Sec-
retary shall withhold 10 percent (including
any amounts withheld under paragraph (1))
of the amount required to be apportioned to
any State under each of paragraphs (1)(A),
(1)(C), and (3) of section 104(b) on October 1,
2002, and on October 1 of each fiscal year
thereafter, if the State does not have in ef-

fect a law described in paragraph (3) on that
date.

‘‘(3) OPEN CONTAINER LAWS.—
‘‘(A) IN GENERAL.—For the purposes of this

section, each State shall have in effect a law
that prohibits the possession of any open al-
coholic beverage container, or the consump-
tion of any alcoholic beverage, in the pas-
senger area of any motor vehicle (including
possession or consumption by the driver of
the vehicle) located on a public highway, or
the right-of-way of a public highway, in the
State.

‘‘(B) MOTOR VEHICLES DESIGNED TO TRANS-
PORT MANY PASSENGERS.—For the purposes of
this section, if a State has in effect a law
that makes unlawful the possession of any
open alcoholic beverage container in the pas-
senger area by the driver (but not by a pas-
senger) of a motor vehicle designed, main-
tained, or used primarily for the transpor-
tation of persons for compensation, or to the
living quarters of a house coach or house
trailer, the State shall be deemed to have in
effect a law described in this subsection with
respect to such a motor vehicle for each fis-
cal year during which the law is in effect.

‘‘(c) PERIOD OF AVAILABILITY; EFFECT OF
COMPLIANCE AND NONCOMPLIANCE.—

‘‘(1) PERIOD OF AVAILABILITY OF WITHHELD
FUNDS.—

‘‘(A) FUNDS WITHHELD ON OR BEFORE SEP-
TEMBER 30, 2003.—Any funds withheld under
subsection (b) from apportionment to any
State on or before September 30, 2003, shall
remain available until the end of the third
fiscal year following the fiscal year for
which the funds are authorized to be appro-
priated.

‘‘(B) FUNDS WITHHELD AFTER SEPTEMBER 30,
2003.—No funds withheld under this section
from apportionment to any State after Sep-
tember 30, 2003, shall be available for appor-
tionment to the State.

‘‘(2) APPORTIONMENT OF WITHHELD FUNDS
AFTER COMPLIANCE.—If, before the last day of
the period for which funds withheld under
subsection (b) from apportionment are to re-
main available for apportionment to a State
under paragraph (1)(A), the State has in ef-
fect a law described in subsection (b)(3), the
Secretary shall, on the first day on which
the State has in effect such a law, apportion
to the State the funds withheld under sub-
section (b) that remain available for appor-
tionment to the State.

‘‘(3) PERIOD OF AVAILABILITY OF SUBSE-
QUENTLY APPORTIONED FUNDS.—

‘‘(A) IN GENERAL.—Any funds apportioned
under paragraph (2) shall remain available
for expenditure until the end of the third fis-
cal year following the fiscal year in which
the funds are so apportioned.

‘‘(B) TREATMENT OF CERTAIN FUNDS.—Sums
not obligated at the end of the period re-
ferred to in subparagraph (A) shall—

‘‘(i) lapse; or
‘‘(ii) in the case of funds apportioned under

section 104(b)(1)(A), lapse and be made avail-
able by the Secretary for projects in accord-
ance with section 118.

‘‘(4) EFFECT OF NONCOMPLIANCE.—If, at the
end of the period for which funds withheld
under subsection (b) from apportionment are
available for apportionment to a State under
paragraph (1)(A), the State does not have in
effect a law described in subsection (b)(3),
the funds shall—

‘‘(A) lapse; or
‘‘(B) in the case of funds withheld from ap-

portionment under section 104(b)(1)(A), lapse
and be made available by the Secretary for
projects in accordance with section 118.’’.

(b) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 23, United States Code,
is amended by inserting after the item relat-
ing to section 153 the following:
‘‘154. Open container requirements.’’.
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Mr. CHAFEE addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Rhode Island.
Mr. CHAFEE. Mr. President, I want

to apologize. I said the Senator from
‘‘South Dakota,’’ and I was wrong. He
is very much from North Dakota.

Mr. DORGAN. Well, Mr. President,
the Senator from Rhode Island is—it is
Rhode Island, isn’t it? The Senator
from Rhode Island is a very generous
friend, and a lot of folks get that
‘‘North’’ and ‘‘South’’ mixed up. But
North Dakota is very distinct from
South Dakota. I do not have the time
to describe all of the reasons today, but
even Lewis and Clark, nearly 200 years
ago, understood that difference because
they decided, when they had to spend
the winter someplace, they would go a
little farther north and spend it in
North Dakota.

In any event, I have an amendment
that I offer today, an amendment that
I think is very important. I want to de-
scribe it very briefly, and I think oth-
ers will come to the floor to support
this amendment.

Three years ago I offered an amend-
ment nearly identical to this, and I
lost by two votes in a vote on the floor
of the Senate. I regret that that hap-
pened. It is the way the legislative
process is—sometimes you win, some-
times you don’t; sometimes the vote is
close, sometimes it isn’t.

I feel very strongly about this
amendment for a lot of personal rea-
sons and also very strongly because of
policy reasons. The amendment deals
with the ability of people in this coun-
try to drive down a road in America
and drink while they are driving, or if
not having the driver drink, having
passengers in the vehicle drinking
while the driver is driving on.

Most people are surprised to learn
that there are five States in America
where it is perfectly legal to put one
hand around the neck of a whiskey bot-
tle and the other on a steering wheel,
start the engine and drive off, and you
are violating no laws.

It is very surprising for people to
hear that in some parts of the country,
when you take your family on a vaca-
tion, you may cross a border where in
that next State you have someone driv-
ing down the road drinking whiskey,
drinking beer, and they are perfectly
legal.

With all due respect to the States in
which that occurs, that ought not be
legal anywhere in America. It ought
not be legal anywhere, any time or
under any conditions in this country.
We ought to expect in this country
when we drive on our road system—and
it is a national road system—no matter
where we drive, no matter what city,
what county, what township, what
State we are driving in, we ought to be
able to expect that at the next inter-
section we are not going to meet a ve-
hicle that has a driver that is drinking
legally while he is driving or while she
is driving.

We ought not expect that in the 22
other States, where it is not legal for

the driver to drink but it is perfectly
legal for the rest of the passengers in
the car to be having a drinking party,
we ought not expect to meet a car in
that circumstance either.

My amendment is very simple. It
would, as many States have done, pro-
vide that all States shall have a prohi-
bition on open containers. Very sim-
ple—a prohibition on open containers.
This will not apply to vehicles for hire
and commercial vehicles and so on. But
you would expect then, if this legisla-
tion passes, that no matter where you
drive in this country, at the next road
or intersection or city or county you
are not going to meet a vehicle that is
full of people drinking, including the
driver.

Very simple. It says the States must
enact laws that prohibit open contain-
ers. Many States do. Most States do.
Some States do not. You all must.
There is a sanction here. The sanction
is designed not to penalize the State. It
is designed to say to States, you must
pass a prohibition on open containers.

I have described on the floor—and I
shall not this morning—the telephone
call I received the night my mother
was killed by a drunk driver. Every
family in this Chamber knows of some-
one, a close friend, perhaps a relative,
an acquaintance who received that
telephone call. My colleague from
Ohio, regrettably, received that tele-
phone call about his daughter. My col-
league from Arkansas received that
telephone call. But it is not just us;
17,000 families receive those telephone
calls. And 17,000 families received that
telephone call last year.

This is not some mysterious illness
for which we do not know a cure. We
know what causes this and we know
how to stop it. We have to decide in
this country that drunk driving is seri-
ous business and there are several im-
portant steps to take to stop it. This
legislation, this amendment, is one.

Mr. President, I am proud today that
others will join me. The Mothers
Against Drunk Driving strongly sup-
ports this amendment. The Advocates
for Highway Auto Safety has sent to
all my colleagues a letter strongly sup-
porting this amendment. Senators
LAUTENBERG, BUMPERS, CONRAD,
WELLSTONE, GLENN, BINGAMAN, INOUYE,
TORRICELLI, and REID are some of the
cosponsors of this amendment. I know
the chairman of the subcommittee has
voted for it in the past.

I now yield 5 minutes to the Senator
from Ohio, Senator DEWINE, for a
statement on this. I very much appre-
ciate his willingness to come to the
floor.

Mr. DEWINE. I thank my colleague
from North Dakota for his fine work in
this area.

I rise today, Mr. President, to strong-
ly support the amendment. You know,
in the past several decades we in this
country have made tremendous
progress in the war against drunk driv-
ing. But we have seen in the last sev-
eral years a retrenchment in that. Let
me cite the statistics that show this.

According to the National Highway
Traffic Safety Administration, NHTSA,
alcohol-related traffic fatalities
dropped from 24,050 in 1986 to 17,274 in
1995. That was a 28 percent decrease in
drunk driving tragedies over a decade.
I think we, as a nation, can take a lot
of pride in this. But, unfortunately,
from 1994 to 1995, alcohol-related fatali-
ties rose 4 percent—the first increase
in over a decade.

I believe we must now act to reverse
this disturbing trend by reinforcing our
commitment and the statement that
we make through our laws that drink-
ing and driving simply will not be tol-
erated.

Yesterday, the Senate took the first
step in doing just that. We passed an
amendment which would make .08
blood alcohol content the law of the
land, a law which I believe the statis-
tics clearly show will save between
2,500 and 3,000 lives over the life of the
ISTEA reauthorization.

Today, Mr. President, we can take
another step in the right direction.
Currently, 22 States allow individuals
in a car to be drinking while the vehi-
cle is in operation. And even more
shockingly—even more shockingly—
there are five States where it is per-
fectly legal for the driver of a car to
drink while at the same time operating
the motor vehicle.

Mr. President, common sense should
tell us that this is not a good idea. We
should be in the business of making it
more difficult to drink and drive, not
encouraging liquor in cars.

Mr. President, this amendment
speaks to what message we send
through our laws. When we pass drunk-
driving-related legislation, our goal is
not to have more people arrested, our
goal is not to have more people pulled
over; our goal is to deter conduct. That
has been the effect of drunk driving
laws. That is why the fatality level has
gone down. That is why lives have been
saved, because people have been de-
terred. We sent messages to ourselves,
to the rest of the country, the people,
through our laws, what is important
and what is not important.

What kind of a message is it when we
say it is OK to have open containers of
alcohol in a car? In some locations in
this country it is OK for a driver to be
going down the road, driving with one
hand and holding a beer in the other.
What kind of a message is that?

So I think what the Dorgan amend-
ment does and its greatest value is as
a deterrent effect. It will help get us
back on track. We made progress. We
have had steady progress for the last 15
or 20 years in reducing the auto fatali-
ties caused by drinking and driving. It
has only been in the last several years
that that trend has been reversed.

Passage of the Dorgan amendment,
while it is a relatively simple amend-
ment—and it might not seem that it is
a huge deal—I think it is a big deal be-
cause it sends the right message. It
says, ‘‘No, it’s not OK to have alcohol
in a car. It’s not OK to be drinking and
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driving. And it’s not OK to drive down
the road with a beer in one hand and
your other hand on the wheel of a car.’’

I think there are certain minimum
standards that should apply whether
you are driving in North Dakota or on
a highway in Indiana or Kentucky or
wherever you take your family. I think
we all have, as parents, the right to
think that, when we put our family and
our loved ones in a car, no matter
where we are going on vacation or
where we are traveling, there are some
minimum standards that will be fol-
lowed.

One of the minimum standards, it
seems to me, that is eminently reason-
able and infringes on no one’s rights, is
a minimum standard that simply says,
‘‘No, you cannot have open containers
of alcohol in a car. And, no, you cannot
be driving that car and at the same
time drinking alcohol.’’ It is that sim-
ple.

I urge my colleagues to support this
very, very modest and very sensible
amendment.

I yield the floor and thank the Chair.
Mr. DORGAN. Mr. President, I thank

the Senator from Ohio for his support
on the amendment. He has been a
strong supporter of this kind of legisla-
tion. As he indicates, this is not in-
truding on someone’s basic right to do
certain things.

I do not believe that most people in
this country would say, ‘‘We think it’s
an inherent right on a national road
system for any American citizen to
drink and drive at the same time.’’

I hope very much that those who I
know are concerned about this issue of
drunk driving and concerned about the
some-17,000 people who are killed, 17,000
fatalities each year as a result of alco-
hol-related accidents, I hope they will
join us.

I know that there are some in this
Congress who are sympathetic to this
issue but believe very strongly that it
is something that belongs to the
States. I certainly respect that feeling,
except that I believe there are some
basic standards that we must assert
ourselves on. We have done that, for
example, on some safety issues such as
standards on roads.

How do you build a road to make
sure it is standard? We decide there is
a certain standard, so we don’t run
from one State to another finding
roads built without any safety charac-
teristics. We have standards for that.

The same is true with respect to safe-
ty relative to drunk driving. All we are
saying is that we don’t think there
ought to be anywhere in this country
where people in a vehicle are drinking
while they are driving down the road.
Or the rest of the folks, four other peo-
ple in the vehicle, are not passing
around a bottle of peppermint schnapps
or a bottle of Jack Daniels and a six-
pack of beer, having a fine party, while
the automobile is being driven down
the street. That is not what we should
expect on our roads and streets in this
country.

Mr. President, as I mentioned, I of-
fered this amendment 3 years ago. I
lost by two votes. I then switched my
vote so I could have it reconsidered
later. I was unable to do so. The record
will show it was a four-vote loss, but,
in fact, I lost this amendment by two
votes. I don’t know what the vote will
be this morning. I expect it will be very
close. I hope those who decided to join
yesterday in the .08 national standard
will also decide today this modest step,
as it is described by Senator DEWINE,
and others, this modest step, is one
that is a step in the right direction.

I will use just a couple of minutes to
describe some statistics about drunk
driving. I know others have used some
data to describe the amount of drunk
driving and the amount of casualties
on America’s roads because of it. In
1996, the last year for which we have
complete data, there were 17,272 alco-
hol-related fatalities. That is an aver-
age of one every half hour. In February
of 1995, the U.S. Secretary of Transpor-
tation convened a conference in Wash-
ington, DC. He did so to discuss future
goals for reducing deaths and serious
injuries on America’s highways due to
alcohol-related deaths. That con-
ference was called Partners in
Progress. It established a goal of reduc-
ing drunk driving deaths to no more
than 11,000 per year by 2005. That is a
lot of highway deaths but substantially
below the current level of some 17,000-
plus deaths as a result of alcohol-relat-
ed accidents. Mr. President, 11,000 is a
far cry from where we are.

We must—and I think we have in this
Senate—begin to take steps to address
the issue and see if we can’t meet this
goal. One step was yesterday with the
.08 standard. The second step, I hope,
will be today with a proposition that I
offer that says we should not allow,
anywhere in this country, people who
are driving automobiles to be drinking,
and we should not allow open contain-
ers of alcohol in vehicles in this coun-
try.

The Senator from Ohio said some-
thing very important. The drunk driv-
ing legislation that we are offering in
the Congress is not offered in a design
to try to catch people, arrest people
and throw people in jail. It is offered as
a design to try to encourage people
that it is wrong to drink and drive.
Don’t think about it; don’t try it; the
penalties are severe. We are not look-
ing to go out and arrest people and
throw people in jail. We are looking to
change people’s behavior and habits.

Mothers Against Drunk Driving, an
organization I mentioned earlier, is a
remarkable organization. It has done a
substantial amount of work in recent
years to deal with this issue. Frankly,
a substantial amount of progress has
been made. State legislatures, Mothers
Against Drunk Drivers, and others,
have led the way to make some sub-
stantial changes. I, today, want to con-
gratulate that organization and com-
mend them for the work they have
done. As they indicate in their letter to

all Members of Congress, the job is not
nearly complete and there are more
steps to take, one of which we took
yesterday, and one of which I hope we
will take this morning. The one I am
asking the Congress to take is the sim-
plest of all of these steps and it is to
say that when you look at what is hap-
pening around this country, State by
State, you understand that the job is
not done. In too many regions of this
country there are people driving their
vehicles, drinking while driving, and
they are perfectly legal; in too many
other States, others are drinking in
those vehicles and that, too, is legal.

Mr. President, I notice the Senator
from New Mexico has risen. I will re-
serve the balance of my time if he
wishes to assume the floor.

Mr. DOMENICI. Mr. President, I won-
dered if I might just be permitted to
use 3 minutes for three amendments
that will be accepted?

Mr. DORGAN. Of course. I certainly
agree to that.

Mr. DOMENICI. We won’t interrupt
in the RECORD anything that you have
been doing.

The PRESIDING OFFICER. Who
yields time to the Senator from New
Mexico?

Mr. CHAFEE. Mr. President, we yield
time from the opponent’s side.

AMENDMENT NO. 1387, AS MODIFIED

(Purpose: To encourage the Secretary of
Transportation to use the national labora-
tories in carrying out the research and
technology program)
Mr. DOMENICI. Mr. President, I am

sending to the desk amendment No.
1387, which is currently filed, and I
want to send to the desk a modifica-
tion of that amendment.

The PRESIDING OFFICER. The
pending amendment will be set aside.

The clerk will report.
The assistant legislative clerk read

as follows:
The Senator from New Mexico [Mr. DOMEN-

ICI] for himself and Mr. BINGAMAN, proposes
an amendment numbered 1387, as modified.

Mr. DOMENICI. Mr. President, I ask
unanimous consent the reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment, as modified, is as
follows:

Beginning on page 339, strike line 11 and
all that follows through page 341, line 16, and
insert the following:

‘‘(ii) in cooperation with other Federal de-
partments, agencies, and instrumentalities
and multipurpose Federal laboratories; or

‘‘(iii) by making grants to, or entering into
contracts, cooperative agreements, and other
transactions with, the National Academy of
Sciences, the American Association of State
Highway and Transportation Officials, any
Federal Laboratory, any State agency, au-
thority, association, institution, for-profit or
nonprofit corporation, organization, foreign
country, or person.

‘‘(C) TECHNICAL INNOVATION.—The Sec-
retary shall develop and carry out programs
to facilitate the application of such products
of research and technical innovations as will
improve the safety, efficiency, and effective-
ness of the transportation system.
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‘‘(D) FUNDS.—
‘‘(i) IN GENERAL.—Except as otherwise spe-

cifically provided in other sections of this
chapter—

‘‘(I) to carry out this subsection, the Sec-
retary shall use—

‘‘(aa) funds made available under section
541 for research, technology, and training;
and

‘‘(bb) such funds as may be deposited by
any cooperating organization or person in a
special account of the Treasury established
for this purpose; and

‘‘(II) the funds described in item (aa) shall
remain available for obligation for a period
of 3 years after the last day of the fiscal year
for which the funds are authorized.

‘‘(ii) USE OF FUNDS.—The Secretary shall
use funds described in clause (i) to develop,
administer, communicate, and promote the
use of products of research, development,
and technology transfer programs under this
section.

‘‘(2) COLLABORATIVE RESEARCH AND DEVEL-
OPMENT.—

‘‘(A) IN GENERAL.—To encourage innovative
solutions to surface transportation problems
and stimulate the deployment of new tech-
nology, the Secretary may carry out, on a
cost-shared basis, collaborative research and
development with—

‘‘(i) non-Federal entities, including State
and local governments, foreign governments,
colleges and universities, corporations, insti-
tutions, partnerships, sole proprietorships,
and trade associations that are incorporated
or established under the laws of any State;
and

‘‘(ii) multipurpose Federal laboratories.

Mr. DOMENICI. Mr. President, I offer
this amendment on behalf of Senator
BINGAMAN and myself. Senator BINGA-
MAN’s name is on the amendment as an
original cosponsor.

This permits research and technology
programs within this bill. Under cer-
tain circumstances, it permits the De-
partment of Transportation to use Fed-
eral laboratories if they have the ex-
pertise necessary. This amendment
cites certain sections, saying that Fed-
eral laboratories can be used in that re-
gard.

I understand Senator CHAFEE has no
objections.

Mr. CHAFEE. Mr. President, the Sen-
ator is right. We have no objections.

Mr. BAUCUS. The Senator is correct.
It seems to be fine.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 1387), as modi-
fied, was agreed to.

AMENDMENT NO. 1393, AS MODIFIED

(Purpose: To require the Secretary to maxi-
mize the involvement of Federal labora-
tories in carrying out the intelligent trans-
portation system program)
Mr. DOMENICI. I call up amendment

No. 1393. I send the modification to the
desk and ask it be immediately consid-
ered.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from New Mexico [Mr. DOMEN-
ICI] for himself and Mr. BINGAMAN, proposes
an amendment numbered 1393, as modified.

Mr. DOMENICI. I ask unanimous
consent reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment, as modified, is as
follows:

On page 389, line 4, insert ‘‘the Federal lab-
oratories,’’ after ‘‘universities,’’.

Mr. DOMENICI. Senator BINGAMAN is
a cosponsor.

This says the Intelligent Transpor-
tation System Program can also be
made available to the Federal labora-
tories if they have sufficient expertise
to participate.

Mr. CHAFEE. This amendment is
agreeable to this side.

Mr. BAUCUS. This side, as well.
The PRESIDING OFFICER. The

question is on agreeing to the amend-
ment.

The amendment (No. 1393), as modi-
fied, was agreed to.

AMENDMENT NO. 1698 TO AMENDMENT NO. 1676

(Purpose: To provide a definition for the
term Federal laboratory)

Mr. DOMENICI. I send to the desk an
amendment and ask it be immediately
considered. It is cosponsored also by
Senator BINGAMAN.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from New Mexico [Mr. DOMEN-
ICI] for himself and Mr. BINGAMAN, proposes
an amendment numbered 1698.

Mr. DOMENICI. I ask unanimous
consent the reading of the amendment
be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment, as modified, is as
follows:

On page 337, after line 6, the chapter analy-
sis for chapter 5 of title 23, United States
Code is amended by striking ‘‘501. Definition
of Safety.’’ and inserting ‘‘501. Definitions’’.

On page 338, strike lines 2 through 8, and
insert the following:
§ 501. Definitions

‘‘In this chapter:
‘‘(1) SAFETY.—The term ‘safety’ includes

highway and traffic safety systems, research,
and development relating to vehicle, high-
way, driver, passenger, bicyclist, and pedes-
trian characteristics, accident investiga-
tions, communications, emergency medical
care, and transportation of the injured.

‘‘(2) FEDERAL LABORATORY.—The term
‘Federal laboratory’ includes a government-
owned, government-operated laboratory and
a government-owned, contractor-operated
laboratory.

Mr. DOMENICI. Mr. President, since
we are now using the terminology
‘‘Federal laboratories,’’ this amend-
ment merely is the definition of Fed-
eral laboratories as understood in the
U.S. Government. So it is not limited
to any particular Department’s labora-
tories but rather Federal laboratories
and they are defined in this amend-
ment.

Mr. CHAFEE. Mr. President, this
amendment is acceptable to this side.

Mr. BAUCUS. This side, as well.
The PRESIDING OFFICER. The

question is on agreeing to the amend-
ment.

The amendment (No. 1698), as modi-
fied, was agreed to.

Mr. DOMENICI. I thank the manager
and the ranking Democrat.

I yield the floor.
AMENDMENT NO. 1697

Mr. DORGAN. I yield 5 minutes to
the Senator from New Jersey, Senator
LAUTENBERG.

The PRESIDING OFFICER. The Sen-
ator from New Jersey is recognized for
up to 5 minutes.

Mr. LAUTENBERG. I thank my
friend from North Dakota.

I stand with Senator DORGAN as a co-
sponsor of his amendment to require
States to adopt this so-called ‘‘open
container’’ law. The law will have the
practical effect of prohibiting a very
dangerous scenario. Just think, it is
currently legal in some States to be
driving a car with an open bottle of
whiskey alongside, or maybe stuck in
the cup holder, just an arm’s length
away from the driver’s lips. A car
should not be a bar on wheels.

Mr. President, with the passage of
my amendment yesterday, .08, this
body cast a vote in favor of drunk driv-
ing victims and their families. We can
all be proud of that vote. Sixty-two
Senators voted to inject a sense of san-
ity in our drunk driving laws, by defin-
ing a person as a drunk driver at .08
BAC. We don’t want them to reach that
level while they are driving a car.

This amendment, the National Drunk
Driving Prevention Act, is another
critical amendment. It makes as much
sense as the Zero Tolerance Act, passed
in 1995, and .08 BAC. We have to do all
we can to prevent drunk driving in this
country. Isn’t it, perhaps, obvious, that
the least we should do, nevertheless, is
to prevent the act of driving and drink-
ing to be performed at the same time?

We have heard, over the past few
days, Mr. President, the extent of the
national scourge that drunk driving is
in our country. I remind those who can
hear us, in 1996, almost 42,000 people
were killed in highway crashes. An-
other 3 million were injured. These
crashes cost society $150 billion each
and every year. Forty-one percent of
all traffic fatalities are alcohol related.
That means that in 1996, 17,000 people
were killed in alcohol-related crashes.
Think of what it means. That year,
more people were killed in alcohol-re-
lated crashes by a significant measure
than those killed by firearms, mur-
dered. That year, more people were
killed in alcohol-related crashes than
were killed in the worst year of the
Vietnam war, a war that tore this
country apart. The public was in
mourning.

A death at the hands of a drunk driv-
er is just as final as the death at the
hand of a gun. Drunk driving deaths
are preventable. Acting to stop drunk
drivers from driving is sensible and re-
sponsible. We have to do more. We can-
not rest on past laurels. A vote for the
.08 BAC is not the only vote that will
reduce drunk driving. Voting for this
amendment, authored by the Senator
from North Dakota, is just as impor-
tant.



CONGRESSIONAL RECORD — SENATE S1379March 5, 1998
Remember: When you are in your

car, at the wheel, it is a driver’s seat;
it is not a bar stool.

I commend the Senator from North
Dakota for his leadership on this and
his commitment to the issue. We have
learned over these past few days that
drunk driving has touched his family
personally. I urge all my colleagues to
support this amendment, the National
Drunk Driving Prevention Act.

I yield the floor.
Mr. CHAFEE. Mr. President, I say to

any who wishes to oppose this amend-
ment, now is the time. We are going to
vote at 10:30 on this amendment, fol-
lowed by the Bingaman amendment. So
there is time reserved for opponents.
Now is the time to come over and
speak. I urge anyone who wishes to op-
pose this amendment of the Senator
from North Dakota to come now.

What is the time situation, Mr.
President?

The PRESIDING OFFICER. The Sen-
ator from Rhode Island has 25 minutes
30 seconds and the Senator from North
Dakota has 8 minutes 15 seconds.

Mr. DORGAN. I yield 5 minutes to
Senator TORRICELLI.

The PRESIDING OFFICER. The Sen-
ator from New Jersey is recognized for
up to 5 minutes.

Mr. TORRICELLI. I am very proud to
join the Senator from North Dakota in
offering this amendment. In our Fed-
eral system, there is always a pref-
erence for State and local governments
setting standards of health and safety
for our citizens. By right, those judg-
ments should be made in those levels of
government closest to the people them-
selves. But there are instances where
our State and local governments do not
rise to those responsibilities to protect
our citizens.

Through the years, as our society
changes, so, too, sometimes do the
standards. We live in a highly mobile
society, where in the course of any day,
week, or month, citizens from any
State in America can find themselves
driving on the highways of another lo-
cality, in a different jurisdiction.
Every Senator has the right and re-
sponsibility to know that in that trav-
el, in the pursuit of commerce or recre-
ation, their citizens are safe to some
minimal standard. That, in my judg-
ment, Mr. President, is what motivates
the Senator from North Dakota today.
It defies logic that in 22 States in this
Union it is still legal for a passenger in
an automobile on a highway to possess
an open container of alcohol. And if
that is not difficult enough to under-
stand, it is unbelievable that in five
States it is permissible, acceptable, it
is legal for a person to have one hand
on the steering wheel of a moving auto-
mobile and the other hand on a con-
tainer of alcohol.

Our preference for the States govern-
ing these issues cannot blind us to a re-
sponsibility to protect thousands of
lives of our own citizens. I know that
in this institution there are those who
will not join with the Senator from

North Dakota, but it is instructive
that while some may vote against him,
few, if any, will rise to debate against
him, because the point cannot be de-
fended.

In any year in this country, about
17,000 people are losing their lives to al-
cohol-related traffic accidents. Drunk
driving is the leading cause of death of
all citizens in America from the age of
5 to 25. There is an epidemic of death
from drunk driving across this coun-
try. So if you are persuaded that there
is a single reason to oppose this in def-
erence to a State law, I offer to the
Senate 17,000 reasons why we have to
meet our responsibility to the citizens
of all 50 States who want to travel with
safety and confidence across our high-
ways.

To those who believe that this kind
of legislative effort cannot be success-
ful, the best evidence is that through
the years our efforts against drunk
driving have dramatically reduced the
incidents of drunk driving themselves,
except with a single category—hard-
core drinkers. The casual drinker who
drives has been persuaded to exercise
caution and to live within the law. But
the numbers for hard-core drinkers are
staggering. Every weekday between 10
p.m. and 1:00 a.m., 1 in 13 drivers in this
country is drunk. Between 1:00 a.m.
and 6 a.m., one in seven is drunk. It is
those drivers, driving with alcohol in
the automobile, with an open container
sometimes in their own hands, that we
are trying to prevent.

Mr. President, I can think of no legis-
lation that this Senate will consider in
the coming weeks that more dramati-
cally could ease the pain of individual
American families and save lives than
this legislation offered by Mr. DORGAN.
I urge my colleagues to support it.

I yield my time back to the Senator
from North Dakota.

Mr. CHAFEE addressed the Chair.
The PRESIDING OFFICER (Mrs.

HUTCHISON). The Senator from Rhode
Island is recognized.

Mr. CHAFEE. Madam President, I
rise in support of this amendment of-
fered by my colleague from North Da-
kota. The terrible problem of drunk
driving is certainly, as we all recog-
nize, an issue of national importance.
In 1996, more than 17,000 lives were lost
on our Nation’s highways as a result of
alcohol-related collisions. This rep-
resents nearly half of all the fatalities
that occur on our roads each year.

The laws on how drinking and driv-
ing are treated vary from State to
State. As mentioned previously, six
States allow drivers to operate motor
vehicles and drink alcohol at the same
time. In over half of the States, even if
a driver cannot drink, all the pas-
sengers in the vehicle can drink.

Madam President, the sad thing is
that drunk driving accidents are com-
pletely avoidable. There is not a single
reason why the driver sitting behind
the wheel of a car should be allowed to
consume an alcoholic beverage.

Now, Madam President, this isn’t
about freedom and States rights; it is

about the rights of a driver against
other drivers on the road. Shouldn’t
every individual have a right to travel
safely on the highways? There is a lot
of discussion here as to, ‘‘Oh, leave it
up to each State.’’ Well, as we all
know, in my State, you can go across
the State in an hour and, clearly, you
are either in Massachusetts or Con-
necticut very quickly. And so it is in
most of the States. We travel from
State to State freely. Very few people
stay entirely within the borders of
their own State all the time.

So we have a right to know that
when we go out of our State, if our
State should adopt an amendment like
this, we will be safe in the other States
likewise. I believe the amendment of
the Senator from North Dakota will
save lives by keeping alcoholic bev-
erages off the road. This is a workable
and fair solution to the problem of
open containers and the larger problem
of drunk driving.

Now, Madam President, we still have
time in opposition to the Senator’s
amendment. But absent that, I would
be glad to yield some of that time to
the Senator from North Dakota, or
whatever he chooses. We have pre-
viously committed to not go to a vote
until 10:30. I would like to stick by that
commitment, even though it might re-
quire some dead time here.

Mr. DORGAN. Madam President, I
will certainly yield back if Senator
CHAFEE has somebody who wishes to
speak in opposition. He has been very
generous and courteous. I appreciate
that.

Madam President, let me read to the
Senate a letter that I just received this
morning from the Secretary of Trans-
portation, Rodney Slater. It is dated
today.

He writes:
DEAR SENATOR DORGAN: Earlier this week,

President Clinton spoke strongly about the
need to reduce the risk of drinking and driv-
ing by calling on Congress to lower the legal
limit for blood alcohol content to .08 per-
cent. Yesterday, the Senate overwhelmingly
agreed by passing the Lautenberg-DeWine
amendment. I applaud the Senate for sup-
porting this measure. Today, the Senate has
the opportunity to approve another amend-
ment which will help fight drunk driving by
voting to prohibit open containers of alcohol
in motor vehicles.

In 1996, there were more than 17,000 alco-
hol-related fatalities in this country. The
amendment to be offered by Senators DOR-
GAN, LAUTENBERG, BUMPERS, et al., will fur-
ther efforts to reduce the terrible loss of life
on our highways due to drinking and driving.

I urge the Senate to support adoption of
this important highway safety provision.

RODNEY SLATER,
Secretary of Transportation.

Madam President, I indicated a bit
ago that this amendment was offered
by myself 3 years ago and I lost by two
votes. I don’t know what the vote is
going to be today, but I hope that we
will prevail with this amendment.

The Senator from New Jersey noted
that no one is speaking in opposition
to this amendment, and the reason is
quite simple: To oppose this amend-
ment requires someone to come to the
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floor of the Senate and say they sup-
port someone’s right to drink and
drive.

To the extent that I support the
States’ rights to determine that they
want laws allowing people to drink and
drive, it requires someone to stand up
and say: This amendment is wrong be-
cause I support the right of people to
drink while they are driving.

No one will come to the floor to say
they support the right of people to
drink while they drive in this coun-
try—for good reason. Almost all of us
know that it’s fundamentally wrong.
Alcohol and automobiles don’t go to-
gether. Alcohol and automobiles to-
gether represent, in too many in-
stances, drunk driving and, therefore,
murder and mayhem on our highways.
There is one more dead every 30 min-
utes, and two dead during this very
short debate. The carnage on our roads
must stop and can if we decide as a
Senate that there are things we can do
in public policy to tell the American
people not to even think about drink-
ing and driving.

Yesterday, we passed a measure that
provides a uniform .08 standard for
blood alcohol content. A 170-pound man
would have to drink 4 drinks in 1 hour
on an empty stomach to get to .08. This
question was asked, and I think it is an
important question: Would you like to
put your children in an automobile
driven by someone who has just had
four drinks on an empty stomach in
the last hour? Or do you think deep in
the pit of your belly that would not be
a safe thing to do with your children?
I think I know the answer. Every
American would answer that question
saying, no, that is not where I want to
put my children.

I would ask the same question with
respect to this amendment. Would any-
one like to put their children in the
automobile where, on the cup holder
next to the driver for ready access as
the driver drives, there is a can of beer
or a bottle of bourbon, because it is
legal to do it in some States? Would
anyone want to put their children in
the front seat or back seat of that car
and think, gee, I feel pretty good about
sending my kid on that drive? I don’t
think so. Would anyone want to put
their child in the back seat of a car
where, if the driver isn’t drinking, all
the other three passengers are drink-
ing? I don’t think so. I think most of us
know the answer to that question.
There is no vocal opposition to this
amendment on the floor of the Senate,
because you can’t stand up here in the
Senate and say that it makes sense to
allow people in America to drink and
drive.

There was a little boy named Jesse—
actually not so little, but kind of
short. He was a wonderful boy with an
infectious grin, one of the most well-
mannered young people you would ever
find in life. He was the son of my cous-
in in Mandan, ND. Jesse is dead now.
Jesse went to a party the night before
his high school graduation. Jesse was a

good boy, but, unfortunately, he ac-
cepted a ride with the wrong person. At
the end of that matter, he got into the
passenger side of an automobile driven
by a young man who was drunk, and
about 2 minutes later they were hit by
a train. Jesse died.

Jesse was just one of those 17,700 peo-
ple who become a statistic, but his life
was important, he was important, and
his death was a tragedy. Everyone here
has those stories.

I was in an automobile on the main
street of Fargo, ND, one night with my
daughter. She was driving, and a drunk
hit our car. Fortunately, neither of us
was injured. The car was totaled—total
damage. And I remember my daughter
weeping, sobbing uncontrollably, be-
cause we had been involved in this
crash, and it was traumatic. But by
God’s grace, we weren’t injured. The
fellow who hit us was so incredibly
drunk that he could not walk when he
got out of the car. All he could do was
fall. He was too drunk to walk. Every
day, every night, every hour, all across
this country, you will hear stories like
that. People cause property damage,
people are injured, people are killed,
and it used to be that drunk driving
meant someone would give someone a
slap on the arm and a wink and a grin,
and say, ‘‘Well, I saw you in your pick-
up truck driving,’’ sort of knowing
well, ‘‘Ah, shucks.’’

Fortunately, we have moved from
that point to a point of better under-
standing that drunk driving in this
country kills people. It is not funny. It
is not acceptable. We have done a lot of
things to reduce deaths by drunk driv-
ing in this country. But we have not
yet done enough.

The step we propose today to com-
plement the step the Senate took yes-
terday is very simple. This amendment
is not rocket science; this amendment
is painfully simple. It says the follow-
ing: In our country, as we wage the
fight against the carnage on our road
from drunk drivers, the simple step
that must be taken is to say that no
vehicle in this country should be driv-
en by someone who is drinking, and no
vehicle in this country should be trav-
eling down America’s roads with either
the driver or the passengers having
open containers of alcohol.

That is so simple and so fundamen-
tal, and, yet, I expect will be the prod-
uct of a rather close vote. And I regret
that. Again, I respect everyone’s inter-
ests, motives and reasons for voting,
and, as I said, there are some who be-
lieve that the Federal Government has
no business intruding into this area. It
is the States’ business. I say in many
areas I agree with that. There are
many things that are not the business
of the U.S. Senate. They are not the
business of the Federal Government.
But there are some things that are.

When we designed a national road
system, we said the transportation and
the free movement across this country
on good roads and reliable roads and
safe roads is part of that national sys-

tem. How safe is that movement on
roads for someone to load up a car with
their children and their spouses and go
on a family vacation, and then cross
that next line and drive into that next
State without much warning and with-
out much thought in the back of your
mind that at the next intersection in
the next county you might meet some-
one who is drinking and driving—and it
is legal—and that someone who might
be drinking alcohol as he or she drives
down the road might just miss that
green light, turned yellow, then turn
red, and come to that intersection and
meet your family or meet your neigh-
bor’s family? That is what happens in
this country. It happened in the last
half hour and the half hour before that.

I can’t go to a meeting and ask the
question of any group of representative
people in this country, ‘‘How many of
you have been affected by drunk driv-
ing? How many of you have a relative,
a friend, an acquaintance, how many of
you know someone who has been killed
by a drunk driver?’’ You can’t do that
without having most of the hands in
the room raised. That is the impact
drunk driving has on our country.

My amendment, as I indicated, is
painfully simple. It does not attempt
to say to the States, ‘‘Those of you who
do not have open container prohibi-
tions, you are bad States.’’ That is not
what it says. It just says there is a na-
tional purpose and a national interest
on this issue, and the national purpose
and the national interest is that any-
one driving anywhere, anytime in this
country should be able to expect that
the next vehicle they meet on the road
is driven by and is occupied by people
who are not drinking alcohol.

Those of us who have visited with
law enforcement people, who spend
their days and nights on America’s
roads, have heard the stories of tragedy
and horror by the folks we pay to keep
the peace and to enforce our laws. I en-
courage anyone who has doubts about
whether this issue is important to take
some time and just sit down for a few
minutes with the men and women of
the police forces of our country and let
them tell you what happens on our
roads with those who are impaired
from drinking. Let them tell you the
tragedy that occurs virtually every day
in every way on America’s roads. Only
then, I think, will those whose lives
have not been touched by this tragedy
understand that this is a national prob-
lem. It is not someone else’s problem;
it is our problem. This is a problem we
can do something about, something
real, something tangible, and some-
thing important.

Madam President, the Senator from
Arkansas, Senator BUMPERS, has come
to the floor. I remember 3 years ago,
when I offered this amendment, as I in-
dicated the other day, I heard one of
the most touching speeches I have ever
heard on the floor of the Senate. His
family has been visited with the awful
tragedy of drunk driving as well. I am
pleased he has come. I hope he will not
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mind if I call on him immediately and
ask him to consume as much time as
he needs.

Mr. BUMPERS addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Arkansas is recognized.
Mr. BUMPERS. Madam President, let

me thank first the Senator from North
Dakota for his very kind remarks and
for yielding to me immediately, be-
cause I do have a committee that I
need to get back to.

I have come to the floor every time I
have had an opportunity for the past 23
years to express my moral and vocal
support for legislation that has any po-
tential for curbing drunken driving.

I grew up in a devout Methodist
household where, in a small town,
drinking was absolutely forbidden. Ev-
erybody in town knew who drank. We
didn’t have anything but Pres-
byterians, Catholics, Methodists, and
Baptists. The Catholics drank wine. We
could not have wine at communion in
the Methodist Church because the
Methodist Church was adamantly op-
posed to any alcoholic beverage. So we
drank grape juice at communion. But
my mother, considering the fact, as I
have said many times on this floor,
that I grew up in a household where we
were taught that when we died we were
going to Franklin Roosevelt. My moth-
er and my father thought he was the
greatest man who ever lived. But my
mother could not abide Eleanor Roo-
sevelt because she had been accused—I
am not sure, according to Doris
Kearns’ book, ‘‘No Ordinary Time,’’
what the real circumstances were. But,
anyway, it was a widely held belief in
this country that Eleanor Roosevelt
had told young women how not to
drink too much, which was, if you
drink, you only have one drink, or
drink in moderation. That was more
than my mother could abide. She de-
tested Eleanor Roosevelt until her
dying day.

The interesting thing about growing
up poor in the South in those days was,
as I say, most people couldn’t afford to
drink, even if they wanted to. But my
mother and father, until the day they
died, never—either one—tasted alcohol
in any form.

So it was on March 22nd. I was a
freshman law student at Northwestern
University in Chicago. One Sunday
evening somebody came in—there was
a telephone booth down the hall in the
dormitory—and said, ‘‘Dale, somebody
wants to talk to you. It is long dis-
tance.’’ I went down. My sister’s broth-
er-in-law was on the phone saying my
mother and father had been in an acci-
dent and he thought I should come
home. He described it for me, and still
it didn’t really sink in. But, in any
event, that was about 7 or 8 o’clock in
the evening. I made arrangements to
fly home the next morning. That was
back when air traffic was almost non-
existent.

But the sum and substance of the
story, Madam President, was my moth-
er and father and another couple had

been out on a Sunday evening jaunt
and had gone over to Oklahoma to look
at the spinach crop on some land that
my father owned. They were returning
about dusk on a narrow, two-lane high-
way where I–40 runs today.

So this drunk comes roaring over,
sliding into my father’s side of the
road. And that is the end of the story.
The woman, who was a friend, was
killed instantly. My mother and father
were taken to the hospital in Fort
Smith, where my mother died 2 days
later and my father died 6 days later.

The interesting thing about that
whole thing is—you can think of all
kinds of interesting sidelights to a
story like that—that the man who hit
them had been run out of town in a
small town. I believe it was Danville,
AR. The sheriff told him to get out of
town. He was drunk. So I don’t know
where he was heading. Some people
said he was heading for California. And
the State Police picked him up on the
way. They didn’t pick him up. They
saw that he was drunk. The State
trooper started chasing him, had a flat,
and had to give up the chase.

So here was a family as close as any
family could be. Interestingly, my
brother was himself in law school at
Harvard. I believe he was a classmate
of Senator CHAFEE. He was a sopho-
more at Harvard Law School. They
didn’t have semesters like they did at
Northwestern. This was in March. Of
course, he had to drop out of school.
We both dropped out of school because
we were so devastated. He lost the
whole year and had to go back and
take the whole year over because he
was not there for final exams.

I am taking up too much time, I see.
I just want to say that ever since that
tragedy happened in my household, I
have done everything I could do, both
here and as Governor of my State, to
make sure other families were not dev-
astated in such a way. I had always
been opposed to the death penalty be-
fore that happened, and I had a tough
time after that reconciling my posi-
tion. I came down on the side of the
death penalty later on because I
couldn’t make much of a distinction
between a drunk driver killing my fa-
ther and mother than I could if he had
done it with a gun.

When I have a chance to vote for an
amendment like Senator DORGAN’s, it
is a pleasure. I compliment him for
doing something that may—just may;
no, it will—keep a lot of families from
enduring the agonies that this close
family, as close knit as any family
ever, endured being totally destroyed
in the blinking of an eye because of a
roaring drunk.

I am pleased that the Senator from
North Dakota has asked me to come
over and speak on it. It is my honor.

I yield the floor.
Mr. LOTT addressed the Chair.
The PRESIDING OFFICER (Mr.

ENZI). The Chair recognizes the major-
ity leader.

Mr. LOTT. Mr. President, I believe
we have scheduled two more votes at
approximately 10:30. Is that correct?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. LOTT. Mr. President, I would
like to use leader time just to make
reference to the Budget Office report. I
will use my leader time to make some
brief remarks. I believe Senator
DOMENICI, chairman of the Budget
Committee, will want to respond also.

The PRESIDING OFFICER. The
Chair recognizes the majority leader.

f

THE PRESIDENT’S BUDGET
Mr. LOTT. Mr. President, yesterday

the Congressional Budget Office deliv-
ered its preliminary report on the
President’s budget proposal. The news
is both astonishing and disappointing.
It raises the most serious questions
about the President’s credibility when
dealing with the budget.

Five weeks ago, in his State of the
Union address, the President made a
promise to the American people. I want
to quote from his speech. The Presi-
dent asked and answered a very impor-
tant question. He said:

What should we do with this projected sur-
plus? I have a simple, four-word answer: Save
Social Security first.

I thought to myself, that sounded
like a pretty good idea. But that’s not
what the President’s budget does. The
President’s budget spends $43 billion of
the projected future surpluses.

I invite my colleagues to look at the
CBO report. It is right on page 1 of that
report:

The policies outlined in the President’s
budget will decrease the surplus in each year
from 1999 through 2003.

While the President says he wants to
save Social Security first, instead, his
budget spends the surplus first. Mr.
President, what ever happened to pre-
serving 100 percent of the surplus for
this purpose? To me, 100 percent means
reserving all of it, not all of it except
$43 billion that you want to spend.
What happened to saving ‘‘every penny
of any surplus until we have taken all
the necessary measures to strengthen
Social Security?’’ Does every penny
mean every penny except $43 billion?

There is some other bad news in this
report as well. I will let the chairman
of the Budget Committee provide more
detail, but I want to give just two high-
lights. The President’s budget spends
so much money that it goes into the
red in the year 2000. That’s right, after
all of our hard work last year to bal-
ance the budget, and with a lot of help
from a growing, booming economy, the
President now proposes to send us back
into deficits again that soon. If you are
following along in the CBO report,
that, too, is on page 1 as well. We have
not gotten into the rest of it. That is
really a depressing thought to me. It
took us almost 30 years to get big Gov-
ernment on the wagon, so to speak, and
now the President wants us to steer
back to the saloon for one more round
of spending.
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There is one more point that means a

lot to people around here. A critical
part of last year’s bipartisan budget
agreement, which the Speaker and I
forged with the cooperation of Demo-
crats and the President, was the cre-
ation of caps on discretionary spend-
ing. CBO tells us that the President’s
budget will break those caps by $68 bil-
lion over the next 5 years. What good is
a budget agreement if the President
immediately proposes to violate it?
What good is balancing the budget if
the President proposes to spend his
way back into deficit? And, most im-
portant, what good is it to promise
that you are going to save Social Secu-
rity first, when the budget you propose
redirects $43 billion of that goal? The
President sent us a budget 6 days after
his promise to save Social Security
first. It took only 6 days for that to fall
by the wayside. I have to ask the ques-
tion, what’s next, Mr. President?

I yield the floor and I yield 3 minutes
of my leader time to the chairman of
the Budget Committee.

Mr. DOMENICI. I will not add much.
I ask unanimous consent the prelimi-
nary report in its entirety—it’s not
very long—be printed in the RECORD.

There being no objection, the report
was ordered to be printed in the
RECORD, as follows:
[From the Congressional Budget Office, Mar.

4, 1998]
AN ANALYSIS OF THE PRESIDENT’S BUDGETARY

PROPOSALS FOR FISCAL YEAR 1999—PRE-
LIMINARY REPORT

As requested by the Senate Committee on
Appropriations, the Congressional Budget
Office (CBO) has estimated the effects of the
President’s budget proposals for fiscal year
1999 using its own economic and technical as-
sumptions. CBO estimates that the Presi-
dent’s policies will reduce projected baseline
surpluses by $43 billion between 1999 and
2003—and will temporarily dip the budget
back into red ink by a small amount in 2000.
Nonetheless, the overall picture is one of
continuing surpluses through 2003.

Yet the good news embodied in the projec-
tions by both CBO and the Office of Manage-
ment and Budget could easily be reversed. If
revenue growth this year is just one-half of
one percent lower than expected the budget
could remain in deficit. Alternatively, con-
tinued robust economic growth could push
up estimated surpluses. In any case, deficits
or surpluses over the next several years that
differ from current projections by upwards of
$100 billion are entirely possible.

THE PRESIDENT’S BUDGETARY POLICIES

CBO estimates that, compared with its
baseline projections, the policies outlined in
the President’s budget will decrease the sur-
plus in each year from 1999 through 2003. CBO
also expects that surpluses under those poli-
cies will actually turn out to be lower than
projected by the Administration. Neverthe-
less, the President’s budget is estimated to
produce a $42 billion surplus in 2003.

CBO’s Estimates of the President’s Policy
Proposals

The President’s plan would reduce the sur-
pluses projected by CBO under current poli-
cies by $43 billion over the 1999–2003 period
(see Table 1). In 1998, though, the President’s
proposals would increase the surplus by
nearly $1 billion.

The President’s budget was designed to off-
set increases in spending for some programs

with increases in revenues and decreases in
spending for other programs. However, CBO
estimates that net increases in spending will
exceed additional revenues by between $5 bil-
lion and $16 billion a year.

Under the President’s proposals, total rev-
enues would exceed the CBO baseline by $12
billion in 1999 and $18 billion by 2003. The
budget proposes about $24 billion in cumu-
lative tax reductions through 2003 (such as
an increase in the child and dependent care
tax credit), which are offset by revenue in-
creases of $26 billion (for example, repealing
the ability of certain multinational firms to
expand their use of foreign tax credits and
thereby decrease their federal tax pay-
ments). The net boost in revenues stems
mostly from assumed new revenues from to-
bacco companies totaling $65 billion through
2003. The budget, however, does not specify
the policies that might be implemented to
raise that $65 billion. Because there are a
number of ways to achieve that end, the
Joint Committee on Taxation, which esti-
mates the effects of proposed changes to the
tax code, simply accepted the Administra-
tion’s totals.

CBO estimates that the increases in spend-
ing proposed in the President’s budget will
outstrip the revenues intended to covert the
new programs. In particular, CBO estimates
that discretionary spending proposed by the
President will increase outlays above CBO’s
baseline by $90 billion from 1999 through 2003,
and proposals related to mandatory pro-
grams will boost outlays by $28 billion over
the same period. In total, the President’s
proposals would increase spending by $118
billion over five years (not including addi-
tional debt-service costs).

Under the President’s policies, discre-
tionary outlays would rise from $558 billion
in 1998 to $573 billion in 1999—$12 billion
above the statutory caps on such spending
(see Table 2). Such spending would continue
to grow in the President’s budget, reaching
$598 billion in 2003. Total revenues and out-
lays would each be around $2 trillion by 2003,
representing about 19 percent of gross do-
mestic product (GDP).

Among the Administration’s initiatives for
mandatory spending are proposals to allow
certain groups of people who do not cur-
rently have access to employer- or govern-
ment-sponsored health insurance to purchase
Medicare coverage. Although CBO makes
somewhat different assumptions about par-
ticipation rates and costs per person than
the Administration does, it generally con-
curs with the Administration’s estimate that
the provisions would have a small net budg-
etary impact. Net costs to the federal gov-
ernment would be held down by the high cost
of the specified premiums and the stringency
of the eligibility criteria, both of which se-
verely limit the number of people who are
likely to take advantage of the proposals.

Although the hike in net spending result-
ing from the President’s proposals reduces
projected baseline surpluses, the budget is
still expected to remain essentially in sur-
plus through 2003 under the President’s poli-
cies. From an expected level of $8 billion in
1998; the surplus is projected to rise to $51
billion in 2002 before falling in 2003.

CBO’s Estimate Compared with Those of the
Administration

Although the pattern in the bottom line
suggested by CBO’s analysis of the Presi-
dent’s budget is roughly similar to that esti-
mated by the Administration, the surpluses
that CBO projects are smaller. In addition,
CBO estimates a small deficit in 2002. The
Administration had projected that by 2003
the surplus would reach $83 billion, whereas
CBO’s estimate of the surplus in that year is
about half that size (see Table 3).

Variations between CBO and the Adminis-
tration in estimating the deficit or surplus
arise from baseline differences as well as dif-
ferences in estimates of the effect of the
President’s policy proposals. In 1999 and 2000,
variations in policy estimates are larger;
however, from 2001 through 2003, baseline dif-
ferences account for the major share of the
discrepancy in the two projections.

Baseline Differences. The greatest dif-
ferences between the two sets of current-pol-
icy projections are on the outlay side. The
largest of those differences is in estimates of
Medicare spending. The Administration ex-
pects that total outlays for Medicare over
the next six years (including premiums paid
to the government by Medicare bene-
ficiaries) will be $50 billion lower than CBO
projects, largely because the Administration
believes that policies enacted in last year’s
Balanced Budget Act will produce more sav-
ings than CBO had estimated. Indeed, Medi-
care alone accounts for around half of each
year’s difference in projected baseline out-
lays.

In addition, higher projections by CBO of
inflation compared with those of the Admin-
istration push up estimates of spending for
programs affected by cost-of-living increases
(such as Social Security and Civil Service
Retirement). Moreover, higher estimated un-
employment and interest rates boost spend-
ing on unemployment insurance and net in-
terest on the public debt, respectively. Over-
all, though, the Administration’s assump-
tions about the performance of the economy
over the next six years are not very different
from CBO’s (see Table 4).

In 1998, CBO’s estimate of revenues is sig-
nificantly higher than that of the Adminis-
tration, mostly as a result of technical esti-
mating differences. From 1999 through 2003,
however, differences between CBO’s and the
Administration’s revenue estimates under
current policies are relatively small.

Differences in Policy Estimates. Almost all of
the differences in policy estimates relate to
the outlay side of the budget—and mostly to
discretionary spending. CBO estimates that
annual outlays for defense spending and sub-
sidized housing, among other discretionary
programs, will be higher under the Presi-
dent’s proposed levels of funding than the
Administration has estimated.

The major difference in mandatory outlays
comes from the savings produced by repeal-
ing the recent ruling of the Department of
Veterans Affairs that nicotine dependence
can be considered a service-related disease
for purposes of compensation. The Adminis-
tration estimates that costs over the 1999–
2003 period will be $7 billion higher than CBO
projects under current policies and therefore
claims $7 billion more in savings from re-
pealing the decision.

CBO’S REVISED BASELINE

In the course of preparing its annual anal-
ysis of the President’s budget, CBO typically
updates its baseline projections to take ac-
count of new information from the Presi-
dent’s budget and other sources. The revised
March projections then usually become the
baseline for the budget resolution.

CBO’s new March projections are not mate-
rially different from those issued in its Janu-
ary 1998 report, The Economic and Budget
Outlook: Fiscal Years 1999–2008. The only
major change since January is an increase in
revenues from 1998 through 2000 to reflect
more rapid inflows into the Treasury than
either CBO or the Administration had antici-
pated (see Table 5). That change, however, is
enough to shift CBO’s projections from small
annual deficits to small annual surpluses
during those years. CBO expects that the
budget surplus for this year will be nearly $8
billion. Assuming that current policies do
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not change and that the economy stays on
the anticipated course, surpluses are pro-
jected to rise eventually to $138 billion in
2008.

Both federal spending and revenues are ex-
pected to total around $1.7 trillion this
year—or approximately 20 percent of GDP.
Under CBO’s baseline assumptions, projected

outlays as a percentage of GDP fall gradu-
ally to 18.3 percent by 2008. Revenues decline
to 19.3 percent of GDP by 2003 and remain at
that level through 2008 (see Table 6).

TABLE 1.—CBO ESTIMATES OF THE EFFECT ON THE SURPLUS OR DEFICIT OF THE PRESIDENT’S BUDGETARY POLICIES
[By fiscal year, in billions of dollars]

1998 1999 2000 2001 2002 2003
Total

1999–
2003

CBO Surplus Projections .......................................................................................................................................................................................................................................... 8 9 1 13 67 53 NA

Effect on the Surplus of the President’s Budgetary Policies
Revenues:

Tobacco-related ............................................................................................................................................................................................................................................... 0 10 12 13 15 16 65
Other ................................................................................................................................................................................................................................................................ (a) 2 3 3 3 2 14

Subtotal ....................................................................................................................................................................................................................................................... (a) 12 15 17 18 18 80

Outlays:
Discretionary ........................................................................................................................................................................................................................................................ (a) ¥12 ¥15 ¥15 ¥27 ¥22 ¥90

Mandatory:
Tobacco-related activities ............................................................................................................................................................................................................................... 0 ¥3 ¥4 ¥5 ¥5 ¥5 ¥22
Reduce class size in schools .......................................................................................................................................................................................................................... 0 (a) ¥1 ¥1 ¥1 ¥2 ¥5
Repeal VA smoking decision ........................................................................................................................................................................................................................... 0 (a) 1 2 3 4 10
Other ................................................................................................................................................................................................................................................................ 1 ¥2 ¥2 ¥3 ¥2 ¥2 ¥10

Subtotal ....................................................................................................................................................................................................................................................... 1 ¥5 ¥6 ¥6 ¥6 ¥5 ¥28

Total Outlays ............................................................................................................................................................................................................................................... 1 ¥17 ¥20 ¥21 ¥32 ¥27 ¥118

Total Effect of Policies ............................................................................................................................................................................................................................... 1 ¥5 ¥5 ¥4 ¥14 ¥9 ¥38
Debt Service ................................................................................................................................................................................................................................................ (a) (a) (a) ¥1 ¥1 ¥2 ¥4

Total Effect on the Surplus ........................................................................................................................................................................................................................ 1 ¥5 ¥6 ¥5 ¥16 ¥11 ¥43

Surplus or Deficit (¥) Under the President’s Budgetary Policies as Estimated by CBO ..................................................................................................................................... 8 4 ¥5 8 51 42 NA

a Less than $500 million.
Notes: Numbers in the table may not add to totals because of rounding. VA=Department of Veterans Affairs; NA=not applicable.
Sources: Congressional Budget Office; Joint Committee on Taxation.

TABLE 2.—CBO ESTIMATES OF THE PRESIDENT’S BUDGETARY POLICIES
[By fiscal year]

1998 1999 2000 2001 2002 2003

In Billions of Dollars
Revenues ....................................................................................................................................................................................................................................................................... 1,680 1,751 1,799 1,863 1,948 2,026

Outlays:
Discretionary:

Defense ................................................................................................................................................................................................................................................................. 269 270 273 272 280 290
Nondefense ........................................................................................................................................................................................................................................................... 288 303 306 307 307 308

Subtotal ........................................................................................................................................................................................................................................................... 558 573 580 579 587 598

Mandatory:
Social Security .......................................................................................................................................................................................................................................................... 376 392 409 428 449 471
Medicare ................................................................................................................................................................................................................................................................... 197 208 219 240 246 271
Medicaid ................................................................................................................................................................................................................................................................... 101 108 115 122 131 141
Other ......................................................................................................................................................................................................................................................................... 277 301 325 342 357 374

Subtotal ................................................................................................................................................................................................................................................................ 951 1,009 1,067 1,132 1,183 1,257

Offsetting Receipts ....................................................................................................................................................................................................................................................... ¥82 ¥83 ¥87 ¥92 ¥105 ¥98
Net Interest ................................................................................................................................................................................................................................................................... 245 247 243 237 231 227

Total ..................................................................................................................................................................................................................................................................... 1,671 1,747 1,803 1,855 1,897 1,983

Surplus or Deficit (¥) ................................................................................................................................................................................................................................................. 8 4 ¥5 8 51 42
As a Percentage of Gross Domestic Product

Revenues ....................................................................................................................................................................................................................................................................... 20.1 20.1 19.8 19.6 19.6 19.5

Outlays:
Discretionary:

Defense ................................................................................................................................................................................................................................................................. 3.2 3.1 3.0 2.9 2.8 2.8
Nondefense ........................................................................................................................................................................................................................................................... 3.4 3.5 3.4 3.2 3.1 3.0

Subtotal ........................................................................................................................................................................................................................................................... 6.7 6.6 6.4 6.1 5.9 5.7

Mandatory:
Social Security .......................................................................................................................................................................................................................................................... 4.5 4.5 4.5 4.5 4.5 4.5
Medicare ................................................................................................................................................................................................................................................................... 2.4 2.4 2.4 2.5 2.5 2.6
Medicaid ................................................................................................................................................................................................................................................................... 1.2 1.2 1.3 1.3 1.3 1.4
Other ......................................................................................................................................................................................................................................................................... 3.3 3.5 3.6 3.6 3.6 3.6

Subtotal ................................................................................................................................................................................................................................................................ 11.4 11.6 11.7 11.9 11.9 12.1

Offsetting Receipts ....................................................................................................................................................................................................................................................... ¥1.0 ¥1.0 ¥1.0 ¥1.0 ¥1.1 ¥0.9
Net Interest ................................................................................................................................................................................................................................................................... 2.9 2.8 2.7 2.5 2.3 2.3

Total ..................................................................................................................................................................................................................................................................... 20.0 20.0 19.8 19.5 19.1 19.1

Surplus or Deficit (¥) ................................................................................................................................................................................................................................................. 0.1 (a) (a) 0.1 0.5 0.4

Memorandum: Gross Domestic Product ........................................................................................................................................................................................................................ 8,369 8,729 9.097 9,499 9,933 10,405

(a) Less than 0.05 percent.
Source: Congressional Budget Office.
Note: Numbers in the table may not add to totals because of rounding.
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TABLE 3.—CBO REESTIMATES OF THE PRESIDENT’S BUDGETARY POLICIES

[By fiscal year, in billions of dollars]

1998 1999 2000 2001 2002 2003

Deficit (¥) or Surplus Under the President’s Budgetary Policies as Estimated by the Administration ................................................................................................................... ¥10 10 9 28 90 83

Baseline Differences
Revenues ....................................................................................................................................................................................................................................................................... 22 9 5 1 ¥1 ¥2
Outlays:

Discretionary ............................................................................................................................................................................................................................................................. 5 (a) ¥1 ¥1 ¥1 2
Mandatory ................................................................................................................................................................................................................................................................. ¥1 6 9 16 23 31

Subtotal ................................................................................................................................................................................................................................................................ 4 6 9 15 23 34
Total Baseline Differences ................................................................................................................................................................................................................................... 18 3 ¥4 ¥15 ¥24 ¥36

Differences in Estimates of Proposed Policies
Revenues ....................................................................................................................................................................................................................................................................... (a) ¥1 (a) (a) ¥1 ¥1
Outlays:

Discretionary ............................................................................................................................................................................................................................................................. (a) 7 7 4 11 (a)
Mandatory ................................................................................................................................................................................................................................................................. ¥1 1 3 1 4 4

Subtotal ................................................................................................................................................................................................................................................................ ¥1 8 10 6 15 4
Total Policy Differences ....................................................................................................................................................................................................................................... 1 ¥9 ¥9 ¥6 ¥15 ¥5

All Estimating Differences
Total Differences ........................................................................................................................................................................................................................................................... 18 ¥6 ¥13 ¥20 ¥39 ¥41
Deficit (¥) or Surplus Under the President’s Budgetary Policies as Estimated by CBO .......................................................................................................................................... 8 4 ¥5 8 51 42

(a) Less than $500 million.
Note: Numbers in the table may not add to totals because of rounding.
Source: Congressional Budget Office.

TABLE 4.—COMPARISON OF CBO AND ADMINISTRATION ECONOMIC PROJECTIONS, CALENDAR YEARS 1998–2003

Forecast Projected

1998 1999 2000 2001 2002 2003

Nominal GDP: In billions of dollars
CBO ............................................................................................................................................................................................................................................................... 8,461 8,818 9,195 9,605 10,046 10,529
Administration .............................................................................................................................................................................................................................................. 8,430 8,772 9,142 9,547 9,993 10,454

Nominal GDP: Percentage change
CBO ............................................................................................................................................................................................................................................................... 4.7 4.2 4.3 4.5 4.6 4.8
Administration .............................................................................................................................................................................................................................................. 4.3 4.1 4.2 4.4 4.7 4.6

Real GDP:
CBO ............................................................................................................................................................................................................................................................... 2.7 2.0 1.9 2.0 2.1 2.3
Administration .............................................................................................................................................................................................................................................. 2.4 2.0 2.0 2.2 2.4 2.4

Implicit GDP Deflator: a

CBO ............................................................................................................................................................................................................................................................... 2.0 2.2 2.3 2.4 2.4 2.5
Administration .............................................................................................................................................................................................................................................. 1.9 2.0 2.2 2.2 2.2 2.2

Consumer Price Index: b

CBO ............................................................................................................................................................................................................................................................... 2.2 2.5 2.7 2.8 2.8 2.8
Administration .............................................................................................................................................................................................................................................. 2.1 2.2 2.3 2.3 2.3 2.3

Unemployment Rate: Percent
CBO ............................................................................................................................................................................................................................................................... 4.8 5.1 5.4 5.6 5.8 5.9
Administration .............................................................................................................................................................................................................................................. 4.9 5.1 5.3 5.4 5.4 5.4

Three-Month Treasury: Bill Rate (Percent)
CBO ............................................................................................................................................................................................................................................................... 5.3 5.2 4.8 4.7 4.7 4.7
Administration .............................................................................................................................................................................................................................................. 5.0 4.9 4.8 4.7 4.7 4.7

Ten-Year Treasury: Note Rate (Percent)
CBO ............................................................................................................................................................................................................................................................... 6.0 6.1 6.0 5.9 5.9 5.9
Administration .............................................................................................................................................................................................................................................. 5.9 5.8 5.8 5.7 5.7 5.7

Taxable Income: c In billions of dollars
CBO ............................................................................................................................................................................................................................................................... 6,688 6,906 7,147 7,426 7,732 8,080
Administration .............................................................................................................................................................................................................................................. 6,670 6,920 7,188 7,474 7,798 8,132

a The ratio of nominal GDP to real GDP.
b The consumer price index for all urban consumers.
c Taxable personal income plus corporate profits before tax.
Note: Percentage change is year over year.
Sources: Congressional Budget Office; Office of Management and Budget.

TABLE 5.—CHANGES IN CBO BASELINE DEFICITS OR SURPLUSES SINCE JANUARY 1998
[By fiscal year, in billions of dollars]

1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008

January 1998 Baseline Deficit (¥) or Surplus .................................................................................................................................... ¥5 ¥2 ¥3 14 69 54 71 75 115 129 138
Technical Changes:

Revenues ............................................................................................................................................................................................ 15 10 5 (a) (a) (a) (a) (a) (a) (a) (a)
Outlays:

Discretionary .................................................................................................................................................................................. (a) (a) (a) (a) (a) (a) (a) (a) (a) (a) (a)
Mandatory ...................................................................................................................................................................................... (a) (a) 1 2 4 1 2 1 (a) (a) (a)
Net interest ................................................................................................................................................................................... 1 (a) ¥1 ¥1 ¥1 ¥1 ¥1 (a) (a) (a) (a)

Subtotal .................................................................................................................................................................................... 2 ¥1 (a) 1 3 1 1 1 (a) (a) (a)
Total Technical Changes .......................................................................................................................................................... 13 11 5 ¥1 ¥3 ¥1 ¥1 ¥1 (a) (a) (a)

March 1998 Baseline Surplus ............................................................................................................................................................... 8 9 1 13 67 53 70 75 115 130 138

a Less than $500 million.
Note: Numbers in the table may not add to totals because of rounding.
Source: Congressional Budget Office.

TABLE 6.—CBO REVISED BASELINE PROJECTIONS
[By fiscal year]

Actual
1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008

Revenues: In Billions of Dollars
Individual income ...................................................................................................................................... 737 783 792 810 840 886 922 974 1,027 1,083 1,143 1,207
Corporate income ...................................................................................................................................... 182 197 200 200 200 203 209 216 224 232 241 250
Social insurance ........................................................................................................................................ 539 573 600 625 651 679 710 743 781 817 856 892
Other .......................................................................................................................................................... 120 127 147 149 155 161 167 173 177 181 187 191

Total ...................................................................................................................................................... 1,579 1,680 1,738 1,784 1,847 1,930 2,008 2,105 2,208 2,314 2,426 2,540

Outlays:
Discretionary a ........................................................................................................................................... 548 558 561 565 564 560 576 592 609 626 643 661

Mandatory:
Social Security ...................................................................................................................................... 362 376 391 409 428 449 471 495 522 551 582 614
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TABLE 6.—CBO REVISED BASELINE PROJECTIONS—Continued

[By fiscal year]

Actual
1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008

Medicare ............................................................................................................................................... 208 218 231 244 268 277 306 330 367 377 417 448
Medicaid ............................................................................................................................................... 96 101 108 115 123 131 141 152 165 179 194 210
Other ..................................................................................................................................................... 231 257 273 293 305 319 332 344 362 370 378 399

Subtotal ............................................................................................................................................ 896 951 1,004 1,060 1,123 1,176 1,250 1,322 1,417 1,477 1,570 1,672
Net interest .................................................................................................................................................... 244 245 247 243 237 230 226 221 215 209 202 194
Offsetting receipts ......................................................................................................................................... ¥87 ¥82 ¥82 ¥85 ¥91 ¥103 ¥97 ¥101 ¥107 ¥113 ¥119 ¥126

Total ...................................................................................................................................................... 1,601 1,672 1,730 1,782 1,833 1,863 1,954 2,035 2,134 2,199 2,297 2,402
Deficit (¥) or Surplus .................................................................................................................................. ¥22 8 9 1 13 67 53 70 75 115 130 138

Memorandum:
On-budget Deficit (¥) or Surplus ................................................................................................................ ¥103 ¥92 ¥104 ¥121 ¥117 ¥72 ¥94 ¥88 ¥96 ¥64 ¥59 ¥59
Debt Held by the Public ................................................................................................................................ 3,771 3,774 3,781 3,793 3,795 3,743 3,706 3,651 3,591 3,491 3,375 3,251
Revenues: As a Percentage of Gross Domestic Product

Individual income ...................................................................................................................................... 9.3 9.4 9.1 8.9 8.8 8.9 8.9 8.9 9.0 9.0 9.1 9.2
Corporate income ...................................................................................................................................... 2.3 2.4 2.3 2.2 2.1 2.0 2.0 2.0 2.0 1.9 1.9 1.9
Social insurance ........................................................................................................................................ 6.8 6.8 6.9 6.9 6.9 6.8 6.8 6.8 6.8 6.8 6.8 6.8
Other .......................................................................................................................................................... 1.5 1.5 1.7 1.6 1.6 1.6 1.6 1.6 1.5 1.5 1.5 1.5

Total ...................................................................................................................................................... 19.8 20.1 19.9 19.6 19.4 19.4 19.3 19.3 19.3 19.3 19.3 19.3

Outlays:
Discretionary a ........................................................................................................................................... 6.9 6.7 6.4 6.2 5.9 5.6 5.5 5.4 5.3 5.2 5.1 5.0

Mandatory:
Social Security ...................................................................................................................................... 4.5 4.5 4.5 4.5 4.5 4.5 4.5 4.5 4.6 4.6 4.6 4.7
Medicare ............................................................................................................................................... 2.6 2.6 2.6 2.7 2.8 2.8 2.9 3.0 3.2 3.1 3.3 3.4
Medicaid ............................................................................................................................................... 1.2 1.2 1.2 1.3 1.3 1.3 1.4 1.4 1.4 1.5 1.5 1.6
Other ..................................................................................................................................................... 2.9 3.1 3.1 3.2 3.2 3.2 3.2 3.2 3.2 3.1 3.0 3.0

Subtotal ............................................................................................................................................ 11.2 11.4 11.5 11.7 11.8 11.8 12.0 12.1 12.4 12.3 12.5 12.7
Net interest .................................................................................................................................................... 3.1 2.9 2.8 2.7 2.5 2.3 2.2 2.0 1.9 1.7 1.6 1.5
Offsetting receipts ......................................................................................................................................... ¥1.1 ¥1.0 ¥0.9 ¥0.9 ¥1.0 ¥1.0 ¥0.9 ¥0.9 ¥0.9 ¥0.9 ¥0.9 ¥1.0

Total ...................................................................................................................................................... 20.1 20.0 19.8 19.6 19.3 18.8 18.8 18.7 18.7 18.4 18.3 18.3
Deficit (¥) or Surplus .................................................................................................................................. ¥0.3 0.1 0.1 (b) 0.1 0.7 0.5 0.6 0.7 1.0 1.0 1.1

Memorandum:
On-budget Deficit (¥) or Surplus ................................................................................................................ ¥1.3 ¥1.1 ¥1.2 ¥1.3 ¥1.2 ¥0.7 ¥0.9 ¥0.8 ¥0.8 ¥0.5 ¥0.5 ¥0.5
Debt Held by the Public ................................................................................................................................ 47.3 45.1 43.3 41.7 39.9 37.7 35.6 33.5 31.4 29.2 26.9 24.8

a The baseline assumes that discretionary spending will equal the statutory caps on discretionary spending in 1999 through 2002 and will increase at the rate of inflation in succeeding years.
b Less than 0.05 percent.
Note: Numbers in the table may not add to totals because of rounding.
Source: Congressional Budget Office.

Mr. DOMENICI. Mr. President, yes-
terday, the Congressional Budget Of-
fice released its preliminary analysis of
the President’s fiscal year 1999 Budget.

Very briefly, according to the CBO
analysis, the President’s budget pro-
posal would spend $43 billion of the fed-
eral surplus rather than save the
money for social security as the Presi-
dent admonished us in his State of the
Union Address.

This results from the fact that the
CBO analysts found that his new pro-
posed spending of nearly $120 billion
over the next 5 years exceeds his pro-
posed spending cuts and tax increases
of $43 billion.

In other words, if Congress did noth-
ing but abide by the agreement we
reached last year, the surpluses pro-
jected by CBO would be $43 billion
higher than if we adopted the Presi-
dent’s budget proposal.

But that won’t even be possible, be-
cause under the Budget Act, the Presi-
dent’s budget could not even be consid-
ered on the floor of the Senate, because
it would be out of order.

The President’s budget violates the
agreement reached last year by propos-
ing to break the statutory spending
caps by $68 billion, making it out of
order in the U.S. Senate.

Further, CBO found that the Presi-
dent’s budget dips us back into deficit
in the year 2000.

This is disappointing. But even if the
administration proposes to break our
agreement from last year, I do not.

It is my intent to have the Senate
Budget Committee report within the

next two weeks a budget for fiscal year
1999 that will: (1) abide by the spending
caps set in law last year, (2) balance
the budget and keep it in balance, (3)
hold any budget surpluses in reserve to
protect Social Security and provide for
any future transition to a modernized
system.

Mr. President, let me make it very
simple in this regard. If we did nothing,
in other words if the President had not
submitted a budget and we just said
let’s continue with the policies that we
have that were established in this bi-
partisan agreement, the Congressional
Budget Office says the surplus would be
$43 billion bigger than it is. That is the
simple fact which causes them to con-
clude, and us to concur, that in fact
the President has spent $43 billion of
the surplus in his budget. It would be
$43 billion higher had he not put a
budget before the people, which leads
you to that one simple conclusion.

Some may recall when the President
announced his budget, there was a lot
less noise made about it, excepting
some profound questions were asked.
How can you have $120 billion in new
programs and not break the agreed-
upon caps—that is the total amount
you can spend for domestic discre-
tionary spending—when that cap is a
fixed dollar number? It has nothing to
do with inflation; it is just a fixed dol-
lar number. How can you say we will
spend $120 billion, more or less, more
than we had planned yet we will not
exceed those agreed-upon totals?

So, what we have now, in my opinion,
is a President’s budget that, if it were

submitted on the floor or in the Budget
Committee, would be out of order be-
cause it breaches the agreed-upon caps
by $68 billion. So it seems to me that
we have to go into our mark-up here
with that in mind. I am sure the Presi-
dent and his people will explain that
they thought certain things could be
handled differently than CBO handled
them, and they are entitled to that po-
sition. But that is what we have to fol-
low, and their rules have to be followed
by us. We cannot adopt rules that the
President establishes. So I believe it is
important that the Senators under-
stand the situation we are confronted
with as we move in the Budget Com-
mittee and on the floor of the Senate.

I yield the floor.
Several Senators addressed the

Chair.
The PRESIDING OFFICER. The

Chair recognizes the Senator from
Rhode Island.

f

ORDER OF PROCEDURE

Mr. CHAFEE. Mr. President, we are
going to vote now. We were scheduled
to vote at 10:30. I would like to stick
with that if I could. I just don’t want
this to get into a budget discussion
here on the floor of the Senate at this
particular time as we are trying to dis-
pose of this legislation.

I do not like to cut off the Sen-
ator——

Mr. CONRAD. I ask the Senator from
Rhode Island, since the other side has
raised the issue, the leader has given
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me authority to take 3 minutes of lead-
er time to respond, and I think just in
fairness we ought to be permitted to do
that.

Mr. CHAFEE. Well, if you want 3
minutes, go to it. But, please, no more
than that because we are anxious. We
did promise the Senator from New
Mexico we would deal with three quick
amendments by unanimous consent
that we can dispose of very, very
quickly, and then I do want to go to
these votes. Senators have made an ef-
fort to be over here. Why do you not
proceed for 3 minutes, then we’ll do the
Bingaman amendments quickly, and
then go to the vote—which should not
be more than 5 minutes from now.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
North Dakota.

f

THE CREDIBILITY OF THE
PRESIDENT ON THE BUDGET

Mr. CONRAD. Mr. President, ques-
tions have been raised about the credi-
bility of this President on the budget.
If anybody in this town has credibility
on the budget, it is this President.
When he came to office, the deficit was
$290 billion, and under the plan that
was passed in 1993, the deficit is now
down, on a unified basis, to zero or
very close to that. That has been a dra-
matic improvement and a dramatic
record of deficit reduction by this
President.

Now they raise questions about a new
CBO score of the President’s budget.
The President did not have that avail-
able to him when he submitted his
budget. He submitted his budget based
on the Office of Management and Budg-
et projections. By the way, both OMB
and CBO have been overly conservative
with respect to their projections. Nei-
ther of them have been close to right in
projecting the dramatic decline in the
deficit. The President used the num-
bers in his budget that were available
to him at the time he submitted his
budget, and his budget projections have
proved to be far more accurate in
terms of deficit reduction than some
others.

So I just say with respect to credibil-
ity on the budget, this President has a
demonstrated record. He has done the
heavy lifting. He has gotten the results
that have put this country in such a
strong position.

Now we have a question of a dif-
ference of projections. Both of the pro-
jections of OMB and CBO have been off
the mark. They have underestimated
what a good job we have done in reduc-
ing the deficit. So when the President’s
credibility is called into question, I
think in fairness we ought to say he
based his budget on the projections
that were available to him at the time
he submitted his budget and he has a
record and the record stands clearly as
one that has produced the most dra-
matic deficit reduction we have ever
seen.

I hope when we start talking about
people’s credibility, we do not do it in

a loose fashion on the floor of the Sen-
ate.

I thank the Chair and yield the floor.
f

INTERMODAL SURFACE TRANS-
PORTATION EFFICIENCY ACT OF
1997

The Senate continued with the con-
sideration of the bill.

Mr. CHAFEE. I thank the Senator
from North Dakota. Now the Bingaman
amendments, if we could deal with
those quickly?

AMENDMENTS NOS. 1699, 1700 AND 1701, EN BLOC,
TO AMENDMENT NO. 1676

Mr. BINGAMAN. Mr. President, I
send three amendments to the desk and
ask for their immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
The Senator from New Mexico (Mr. BINGA-

MAN), for himself and Mr. DOMENICI, proposes
amendments numbered 1699, 1700 and 1701, en
bloc, to amendment No. 1676.

Mr. BINGAMAN. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendments are as follows:

AMENDMENT NO. 1699 TO AMENDMENT NO. 1676

(Purpose: To clarify that Federal labora-
tories are eligible to receive grants or to
enter into contracts, cooperative agree-
ments, or other transactions)
On page 310, strike lines 9 through 17, and

insert the following:
‘‘§ 5211. Transactional authority

‘‘To further the objectives of this chapter,
the Secretary may make grants to, and enter
into contracts, cooperative agreements, and
other transactions with—

‘‘(1) any person or any agency or instru-
mentality of the United States;

‘‘(2) any unit of State or local government;
‘‘(3) any educational institution;
‘‘(4) any Federal laboratory; and
‘‘(5) any other entity.

AMENDMENT NO. 1700 TO AMENDMENT NO. 1676

(Purpose: To clarify that information on
transportation-related research and devel-
opment activities at Federal laboratories
shall be included in the general exchange
of information being promoted by the Sec-
retary of Transportation)
On page 312, strike line 20 and all that fol-

lows through page 313, line 2, and insert the
following:

‘‘(B) to promote the exchange of informa-
tion on transportation-related research and
development activities among the operating
elements of the Department, other Federal
departments and agencies, Federal labora-
tories, State and local governments, colleges
and universities, industry, and other private
and public sector organizations engaged in
the activities;’’.

AMENDMENT NO. 1701 TO AMENDMENT NO. 1676

(Purpose: To clarify that innovative research
performed by Federal laboratories shall be
identified and applied to the intermodal
and multimodal transportation research,
development, and deployments needs of the
Department and the transportation enter-
prise of the United States)

On page 317, strike lines 1 through 6, and
insert the following:

‘‘(2) identify and apply innovative research
performed by the Federal Government, Fed-
eral laboratories, academia, and the private
sector to the intermodal and multimodal
transportation research, development, and
deployment needs of the Department and the
transportation enterprise of the United
States;’’.

Mr. BINGAMAN. Mr. President, I
offer these on behalf of myself and Sen-
ator DOMENICI. They are very simple,
conforming amendments to make it
clear that the research activities that
the Department of Transportation is
engaged in are ones where they can call
upon all of the scientific capability in
our country, our Federal laboratories
as well as our educational institutions,
to get that research done. I do not
think there is any opposition. I appre-
ciate the chairman’s allowing me to
offer them at this time, and I urge Sen-
ators to support them.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. CHAFEE. These amendments are
acceptable on this side.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. We have also reviewed
the amendments and find them accept-
able.

The PRESIDING OFFICER. Without
objection, the amendments are agreed
to.

The amendments (Nos. 1699, 1700 and
1701) were agreed to en bloc.

VOTE ON AMENDMENT NO. 1697

The PRESIDING OFFICER. The
question is on agreeing to the Dorgan
amendment, amendment No. 1697.

Mr. DORGAN. Mr. President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.
The yeas and nays were ordered.
The PRESIDING OFFICER. The

question is on agreeing to the Dorgan
amendment, amendment No. 1697. The
yeas and nays have been ordered.

The clerk will call the roll.
The legislative clerk called the roll.
Mr. MCCAIN (when his name was

called). Present.
The result was announced, yeas 52,

nays 47, as follows:
[Rollcall Vote No. 21 Leg.]

YEAS—52

Akaka
Biden
Bingaman
Boxer
Bryan
Bumpers
Byrd
Chafee
Cleland
Coats
Conrad
D’Amato
Daschle
DeWine
Dodd
Domenici
Dorgan
Durbin

Faircloth
Feinstein
Glenn
Gorton
Harkin
Hatch
Hollings
Inouye
Johnson
Kennedy
Kerrey
Kerry
Kohl
Lautenberg
Levin
Lieberman
Lugar
Mikulski

Moseley-Braun
Moynihan
Murkowski
Murray
Reed
Reid
Robb
Rockefeller
Sarbanes
Smith (OR)
Specter
Stevens
Torricelli
Warner
Wellstone
Wyden

NAYS—47

Abraham
Allard
Ashcroft

Baucus
Bennett
Bond

Breaux
Brownback
Burns
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Campbell
Cochran
Collins
Coverdell
Craig
Enzi
Feingold
Ford
Frist
Graham
Gramm
Grams
Grassley

Gregg
Hagel
Helms
Hutchinson
Hutchison
Inhofe
Jeffords
Kempthorne
Kyl
Landrieu
Leahy
Lott
Mack

McConnell
Nickles
Roberts
Roth
Santorum
Sessions
Shelby
Smith (NH)
Snowe
Thomas
Thompson
Thurmond

ANSWERED ‘‘PRESENT’’—1

McCain

The amendment (No. 1697) was agreed
to.

Mr. CHAFEE. I move to reconsider
the vote.

Mr. BAUCUS. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER (Mr. ROB-
ERTS). The pending business before the
Senate is the Bingaman amendment, as
modified.

Mr. BINGAMAN. I ask for the yeas
and nays, Mr. President.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.
The yeas and nays were ordered.
VOTE ON AMENDMENT NO. 1696, AS MODIFIED

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment No. 1696, as modified. The yeas
and nays have been ordered. The clerk
will call the roll.

The bill clerk called the roll.
Mr. MCCAIN (when his name was

called). Present.
The result was announced—yeas 43,

nays 56, as follows:
[Rollcall Vote No. 22 Leg.]

YEAS—43

Akaka
Biden
Bingaman
Boxer
Bumpers
Byrd
Cleland
Coats
Conrad
D’Amato
Daschle
DeWine
Dodd
Domenici
Dorgan

Durbin
Feinstein
Glenn
Harkin
Hatch
Hollings
Inouye
Johnson
Kennedy
Kerrey
Kerry
Lautenberg
Levin
Lieberman
Lugar

Mikulski
Moseley-Braun
Moynihan
Murray
Robb
Rockefeller
Sarbanes
Smith (OR)
Specter
Torricelli
Warner
Wellstone
Wyden

NAYS—56

Abraham
Allard
Ashcroft
Baucus
Bennett
Bond
Breaux
Brownback
Bryan
Burns
Campbell
Chafee
Cochran
Collins
Coverdell
Craig
Enzi
Faircloth
Feingold

Ford
Frist
Gorton
Graham
Gramm
Grams
Grassley
Gregg
Hagel
Helms
Hutchinson
Hutchison
Inhofe
Jeffords
Kempthorne
Kohl
Kyl
Landrieu
Leahy

Lott
Mack
McConnell
Murkowski
Nickles
Reed
Reid
Roberts
Roth
Santorum
Sessions
Shelby
Smith (NH)
Snowe
Stevens
Thomas
Thompson
Thurmond

ANSWERED ‘‘PRESENT’’—1

McCain

The amendment (No. 1696), as modi-
fied, was rejected.

Mr. CHAFEE. Mr. President, I move
to reconsider the vote.

Mr. STEVENS. I move to lay it on
the table.

The motion to lay the amendment on
the table was agreed to.

The PRESIDING OFFICER. The dis-
tinguished Senator from Rhode Island.

AMENDMENT NO. 1684 TO AMENDMENT NO. 1676

Mr. CHAFEE. Mr. President, I ask
unanimous consent that amendment
No. 1684, which is the Chafee amend-
ment, the financial amendment, be
agreed to, the motion to reconsider be
laid upon the table, and the amend-
ment be considered as original text for
the purpose of further amendment.

I want to stress that it will be part of
the bill. It can be amended. People can
bring up their amendments to it.

The PRESIDING OFFICER. Is there
objection?

Mr. STEVENS. I object.
The PRESIDING OFFICER. The ob-

jection is heard.
Mr. STEVENS. Mr. President, I just

want to take a few minutes here, and I
won’t object in a few minutes to that
request, but I think some consideration
has to be given to some aspects of the
highway and mass transportation prob-
lem. It has been very difficult for some
of us to deal with. Neither my col-
league nor I serve on any of the com-
mittees dealing with this subject. I do
call attention to the fact that I will be
chairing the committee that will deal
with it later.

I am a little disturbed about what is
happening in terms of small States—in
particular, my State. I brought for
Members to look at a comparison of
my State and the whole United States
and the delineation of the highways
that exist in my State now. Those lit-
tle gold dots are the villages and com-
munities in my State that are not
served by a highway or road yet. We
have been a State now for 40 years and
what do we find? If you look at the
southeastern part, it looks like a pan-
handle on the right-hand side of this
chart. That is the area of the marine
highway system. We now are told we
can’t build any roads through the For-
est Service land, and that is all Forest
Service land down there except for a
few communities and small areas of
Native lands.

We are not considered a part of the
mass transportation system although
we haul about 2 million of your con-
stituents per year through that area on
our ferries. When we built those ferries
30 years ago, the price of them was a
lot less than it is now. Today, the
cheapest boats that you can buy of this
type—they have to be ocean-going fer-
ries—are built overseas, except we
can’t buy those because the Jones Act
says we can’t use foreign-built vessels
from port to port in the United States.
So, we can’t use the land to build
roads, we have to build our own ferries,
and now we have to pay five times as
much for those ferries than if we could
buy them overseas. Now, it is mass
transportation but this bill doesn’t rec-

ognize ferries of this size as being any
part of mass transportation.

I have some concerns that I have
mentioned to my great friend from
West Virginia about where the money
is coming from when we do get to the
process of financing that. I know he
has some comments. I hope he won’t
get into that right now. We will work
that out, I’m sure. But I want to point
out to the Senate that we are going to
have to work out a lot of things to fi-
nance this bill. This Senator wants to
be a little happier with this bill. Right
now I’m unhappy with the bill.

Take, for instance, the border money
that is in this bill. We have analyzed
that Border States Road Program. Our
State at the present time has 1,538
miles of border with our neighbor, 20
percent of the total border of the
United States, and we figure we are not
even included in this. If you want to
know why, it is because, for instance,
money is made available for contract
authority to grant States to improve
international gateways, but, by defini-
tion, the gateways are groupings of
border stations. Well, if you go along
our border, you will find one border
station; there is no grouping.

We have $18 million in this amend-
ment for States for multistate corridor
analysis. Well, we don’t share the bor-
der with any other State, so obviously
we are not involved in that allocation
of money either.

Then there is $750 million authorized
to be awarded by the Secretary, based
upon commercial traffic volume, com-
parison of other traffic volume. Our
State has a volume in just 4 months of
the year. We can’t compare with any-
one for 12 months of the year in terms
of traffic volume.

Mr. President, I don’t have any objec-
tion to this; we are increasing the
amount of money in a substantial way.
As we do so, it seems that people are
forgetting there are some places that
don’t have roads yet. In this bill, the
whole philosophy here is, how do you
improve existing roads or how do you
really find a way to handle more traffic
on the existing corridors that serve our
country? I have no problem about that,
but what is it going to do for a State
like mine? Those roads that we need—
we need to connect some of the villages
to share schools, so we can share all of
the services available from the State,
local, and Federal Government. We are
told now we can’t go through parks,
wildlife refuges, and other lands that
are owned by the Federal Government.
So in order to build them, we have to
build longer roads to connect them.

I argued last year about RS 2477, and
we lost that battle. We cannot use the
original rights-of-way. Along the
Kuskokwim and Yukon, in order to
build the roads, instead of using the
rights-of-way that traditionally have
been used the last 100 years, we have to
go far inland and build the roads back
and then come back to the river again.
You can’t follow the traditional roads
because RS 2477 rights-of-way are no
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longer valid. Do we have any recogni-
tion for the increased costs of building
roads where Federal policy prohibits us
from using Federal lands in Alaska
that would be available in any other
State, particularly any other Western
State? No, we don’t have any.

We do believe we have to have some
analysis on a national basis. Other
States use ferries. I went over with my
good friend from Hawaii, Senator
INOUYE, and traveled on one of their
brand-new ferries. It was a wonderful
experience. I urge every Member of the
Senate to do it. They have some ferries
that are based on a new concept of sus-
pension, and we were traveling 35 knots
in a 6- to 7-foot sea. That is really very
good. But those increased island ferries
won’t do any good for us. We have to
comply with the Federal and inter-
national laws concerning safety of life
at sea. We have to build enormous ves-
sels in order to cross the Gulf of Alas-
ka.

Now, again, the concept of ferries and
of the marine highway system, of rec-
ognizing that my State is not going to
build roads across land, it will use fer-
ries and it will use the marine highway
system for our connections, has to be
thought about in terms of this bill. So
far, I’ve not been able to get that con-
sideration. I want to see what we can
do about dealing with that.

The marine highway system, by the
way, several Congresses ago—and I
think my good friend from West Vir-
ginia will remember this—we made it
part of the National Highway System.
We thought that was a great advan-
tage. But the money is in the inter-
state highway system and in the mass
transportation system in this bill. So
that is not going to do us much good
for our marine highway system. That
is not where the money is being in-
creased.

I also call the attention to the Sen-
ate of the fact that some of these ferry
laws—there is a provision of existing
law that deals with the requirements
for crew, the requirements for other
things that apply to the offshore
States—in Alaska and Hawaii are bur-
densome and increase the cost of fer-
ries. I have talked to the Senator from
New York about trying to get some un-
derstanding of that.

We also have a problem about the In-
dian reservation roads, the parkway
and park roads, the National Wildlife
System roads. All of those are covered
by this bill. However, we have 70 per-
cent of the parklands, we have 60 per-
cent of the wildlife refuge lands, we
have 50 percent of the Federal lands,
and we are getting 4 percent of the
money that is involved in those. Do
you know why? We are prohibited from
building roads through those systems,
so we have to build roads around the
systems, but we don’t get any consider-
ation of that cost as we try to face the
cost of building a highway system.

I remember sitting in the gallery
once right after we became a State,
and one of my predecessors, Senator

Gruening, was here on the floor speak-
ing about roads in Alaska. That was
1959. I have to tell the Members of the
Senate, the map he used was this map.
We have not been able to build roads in
Alaska because of the obstinate posi-
tion—this is not partisan, it is not this
administration—of the Federal Govern-
ment. We have not been able to get ac-
cess to build roads to connect our vil-
lages, our communities. We have de-
pended until this time on air transpor-
tation to even ship bricks and hay.

Now the Postal Service, very wisely,
is saying, ‘‘Look, the ratepayers pay
the subsidy for Alaska transportation
and we are not going to do it any-
more.’’ Think of that now. Here is an-
other county, as my grandmother used
to say; we are hearing from someone
else and they are saying, we are not
going to continue to subsidize the
transportation of goods in Alaska. We
should do the same thing, they say, as
everyone else—ship it by road. I re-
member one of them suggested we
ought to be able to ship it somehow by
Kodiak, by road. It would be an awful
long bridge. Anyone that wants to, I
would like them to ride that ferry. We
call it the Dramamine Express.

When you talk about my State and
the way we function under this bill, it’s
unfortunate. Maybe we should shift our
committee assignments just before the
highway bill passes so we can be heard
in committees. I am becoming aware of
the fact that every 5 years I come here
to the floor and I complain. This year,
I am going to do more than complain.
This year, I am going to make some
promises. I am not going to insist on
carrying out the functions of this bill
unless it becomes fairer.

I understand that donor States want
back 91 cents out of every dollar their
people pay into the road system. We
wish we had more roads so we can pay
more into the system. We can’t in-
crease that payment into the system
until we can build some of these roads.
Currently, we are using air-cushioned
vehicles in some parts of Alaska to de-
liver mail. Good idea, right? We are
getting no assistance whatsoever in
any way to prepare the rights of way
for air-cushioned vehicles. It would be
a lot cheaper than running trucks over
that land and cause a lot less environ-
mental damage than running trucks
over the land. But guess what. Rights
of way for clearance for air-cushioned
vehicles is not covered by this bill.

Now, Mr. President, it is not easy for
us to come and really represent a State
that is so far away. That is why I have
developed such a fondness for my
friends from Hawaii, because they go
almost as far to get home as my col-
league Senator MURKOWSKI and I do.
What you don’t realize is that, after we
get home, we travel farther in our
State to get from community to com-
munity than many of you travel to get
home. We want to have some ability to
come into the next century with a
basic highway system that will at least
meet the needs of some of the rural

areas in terms of massing them to-
gether, connecting them together, so
they can get the advantage of scale in
dealing with their problems. That is
particularly true of our problem now
with regard to schools and villages and
communities that are isolated through
that vast area we call ‘‘the bush.’’

I could go on a little longer. We are
going to go ahead with this bill, and I
hope some Members who are working
on it will think a little bit about what
we are doing. As I said, we have the
longest international border in the
whole Nation. Under the trade corridor
and border-crossing program, we qual-
ify for little or none of the $775 million
that deals with border-crossing prob-
lems. At least we should be able to deal
with these increases. Again, the donor
States problem—we have faced that
problem. My good friend from West
Virginia, Senator BYRD, has worked
out a way of dealing with that in terms
of increasing money so that there isn’t
any damage to the existing allocation.

I congratulate him, Senators GRAMM,
CHAFEE, BAUCUS, D’AMATO, all of those
who worked on this, so that we can
have more money available to deal
with the highway problems. The ‘‘sur-
face transportation problems’’ is what
we ought to really call this bill, a bill
to solve surface transportation prob-
lems. My State is at least one-fifth of
the land mass of the United States, and
it is not recognized in this bill as being
a State that needs highways, a State
that needs assistance in dealing with
the areas where we can’t build high-
ways in the marine highway system.
Particularly, we need assistance in
dealing with how do we get our ferries
built under the Federal law that re-
quires them built in this country and
recognize them as mass transpor-
tation? If you go into the corridors
where they are putting money into
mass transportation, you will find we
are buying rights of way, laying track,
building terminals. We are doing a lot
of things. Those same people who go to
Seattle and then go up to Alaska on
our ferries can travel all the way
across the country under mass trans-
portation, but when they get on our
ferries to go up into Alaska, it’s no
longer mass transportation. If you ask
the people on the ferries, they believe
those are part of the mass transpor-
tation system, but it is not under this
law.

I withdraw my objection to the re-
quest of the Senator, but I am going to
be around here for a few days until we
get some of these issues settled to our
satisfaction and know that we can
come into the 21st century along with
everybody else as far as a new surface
transportation program. Thank you
very much.

Mr. BAUCUS addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Montana.
Mr. BAUCUS. Mr. President, I think

there is a unanimous consent request
pending.

The PRESIDING OFFICER. The Sen-
ator is correct.
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Is there objection?
Mr. BAUCUS. Reserving the right to

object, Mr. President, I might say to
my good friend from Alaska, my State
of Montana has the same problem Alas-
ka has, being a thinly populated State.
We have very much experienced a lot of
these same problems with border cross-
ings and what not. One of the issues
the Senator mentioned was the border
crossings, and maybe there is a way we
can work that out in this bill. The
mass transit provisions, though—the
ferries, for example—are not within
this committee’s jurisdiction. That is
within the Banking Committee’s juris-
diction. We expect to have an amend-
ment soon. The Senator makes a basic,
good point. It is similar to one I have
made many times. I appreciate his
coming to the floor.

Mr. STEVENS. Mr. President, I have
checked, and since we have become a
State, we have built very few new
bridges. We have replaced the ones de-
stroyed in the 1964 earthquake, with
one exception. The reason we have not
built new bridges is we haven’t had any
new roads.

Mr. President, I will not object.
Mr. LAUTENBERG. Mr. President, I

rise to express my support for the
changes that have been made to the
ISTEA II bill. This legislation is now
much more balanced and fair to all
states than the original bill last fall. I
want to thank the distinguished Chair-
man of the Committee, Senator
CHAFEE, and other Senators involved
for their assistance in improving this
bill.

I was never happy with the original
bill, because it falls way short of ad-
dressing New Jersey’s growing needs.
While the underlying bill recognized
the special situation of some states,
particularly large, western, low-den-
sity states, and those in the Southeast,
it did not recognize the unique needs of
densely populated, urbanized states
with significant passenger, commerce
and freight traffic.

Mr. President, last year, the ISTEA
II bill that came to the floor was not
regionally balanced and did not recog-
nize the special needs of high density,
urban states like New Jersey.

This amendment includes a program
that I authored which is designed to
address the needs of high density,
urban states. Called the High Density
Transportation Program, this new pro-
gram addresses the special needs of
states where high population density
and heavy traffic volume create perpet-
ual bottlenecks in the flow of goods
and people through our national trans-
portation system, resulting in tremen-
dous wear and tear on the roads and re-
duced economic productivity. We can
all argue over how much money should
go to one region or another, but to de-
liberately leave out factors that allow
for consideration for high density,
urban states in a major transportation
bill is unacceptable. That’s what hap-
pened in the original bill.

That’s why I am very pleased that
the Chairman and Ranking Member of

the Environment and Public Works
Committee and the Chairman of the
relevant Subcommittee, agreed to in-
clude this new High Density program
in the new bill. And that’s why this is
now a more balanced bill.

The High Density Transportation
Program is a $360 million annual pro-
gram, distributed over five years. New
Jersey will be guaranteed $36 million
each year, and will be eligible for more,
for projects that reduce congestion, in-
crease mobility, and maintain the in-
frastructure. Those projects may in-
clude construction and maintenance of
roads, mass transit, bridges, even bike
paths. As long as those projects reduce
congestion and improve mobility.

This program, coupled with the in-
crease in apportionments and the funds
the Committee included in the Bridge
Discretionary account last fall, show a
total highway funding increase for New
Jersey of approximately $780 million
over the life of the bill. This comes out
to an average of about $130 million a
year over six years. This increase is on
top of the yearly average of $532 mil-
lion a year the original ISTEA II bill
included for New Jersey.

Mr. President, this proposal is sim-
ple. It gives all states an increase, but
also accounts for the needs of states
that were not fairly accommodated in
the original bill. With this new pro-
posal, New Jerseyans can breathe a
sigh of relief, since our needs will begin
to be met.

Mr. President, those needs are great.
Transportation funding is especially
critical in my state. The Garden State
is one of the most important links in
our nation’s transportation system.
The most densely populated state in
the nation, it also has the highest vehi-
cle density on its roads. Located be-
tween two heavily populated metro-
politan areas, New Jersey is known as
the corridor state, linking commerce
and travel to the northeast and the
rest of the country. Over 60 billion ve-
hicle miles are traveled on New Jer-
sey’s roads annually. The ability of
trucks and cars to move freely on New
Jersey’s roads directly affects New Jer-
sey’s economy, as well as the entire re-
gion.

Millions of people have traveled
along New Jersey’s highways. They
travel from the South and West to New
York City, Boston and New England.
And people in New York and New Eng-
land travel through New Jersey on
their way to places like the Jersey
shore, Florida or Washington, D.C.

But our roads are used for more than
just vacations. Every day, 324,000 tons
of goods made in New Jersey are trans-
ported on New Jersey’s roads by 134,000
trucks.

Many of these trucks are coming
from the Ports of Newark and Eliza-
beth. They are transporting cars and
other goods that arrive from countries
like South Korea, Great Britain, Ger-
many, Taiwan and Indonesia. The Port
of New York and New Jersey is the
busiest on the East Coast.

Despite the critical importance of
New Jersey’s infrastructure to the na-
tion, it is in dismally poor shape, and
it is getting worse by the hour. Nearly
20 percent of New Jersey’s interstate
mileage is in poor or mediocre condi-
tion. And more than 45 percent of our
bridges are in deficient condition.

Mr. President, New Jersey’s roads
and bridges take an unbelievable
pounding. Our hot summers and harsh
winters take a huge toll on its infra-
structure. Road salt in the winter and
ocean salt year round add to the dam-
age.

In addition, New Jerseyans and those
who travel through my state often face
untenable congestion. Travelers in
both cars and trucks struggle for hours
every day with New Jersey’s highway
stops and starts. And our heavily used
roads and bridges are badly in need of
additional maintenance.

Mr. President, the status of New Jer-
sey’s transportation infrastructure has
a direct effect on the state and region’s
economic vitality and on every resi-
dent’s quality of life. But, more impor-
tantly, it affects the entire nation’s
economic vitality. And, the future
challenges to that infrastructure are
ominous. In the next six years, there
probably will be more travel on our
roads, more cargo coming into our
ports and more rapid deterioration of
our transportation infrastructure.

Mr. President, I seek to educate my
colleagues about my State, because I
believe that New Jersey should get its
fair share. No more, no less.

Regrettably, last fall’s ISTEA bill
provided New Jersey with less money
in 1998 than it received in 1997. Our
transportation needs increase every
year, but our funding level went down
under the previous ISTEA bill. This
was not acceptable.

The last time I took to the floor to
discuss S. 1173, I spoke for nearly four
hours about the devastating effects
this bill will have for New Jersey’s
transportation infrastructure. Since
then there have been important
changes which have greatly improved
this bill. New funding has enabled the
Environment Committee to ease the
pain to some states which were hit the
hardest by the original Environment
Committee apportionment formulas.

New Jersey is the most densely popu-
lated state in the nation, and our roads
carry more traffic per lane mile than
any state in the country. New Jersey is
the true corridor state. Ten percent of
the nation’s total freight either origi-
nates, terminates, or passes through
New Jersey. These conditions create
burdens that have a direct negative im-
pact of the state’s transportation infra-
structure, the environment, and eco-
nomic productivity. In addition, our
high level of urbanization increases the
costs associated with road repair and
construction. The High Density Trans-
portation Program is established to ad-
dress those conditions.

Mr. President, I would like to thank
Chairman CHAFEE for his work on this
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bill and commend him for his continu-
ing efforts to produce a good and bal-
anced ISTEA reauthorization bill. The
Committee’s decision to include the
High Density program truly improves
this bill over last year’s. As I said at
the Committee mark-up, we may have
to nominate Senator CHAFEE for a
peace prize by the time this process is
over.

I would also like to take this oppor-
tunity to thank Senator WARNER and
Senator BAUCUS for all of their hard
work and their leadership on this bill.

I look forward to continuing to work
with the Chairman and other Commit-
tee members in the coming months as
we debate this bill on the Senate floor
and in Conference.

The PRESIDING OFFICER. Does the
Senator from Rhode Island renew his
request?

Mr. CHAFEE. I do renew that re-
quest.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 1684 to amend-
ment No. 1676) was agreed to.

Mr. CHAFEE. Now, the amendment
is adopted?

The PRESIDING OFFICER. That is
correct.

Mr. CHAFEE. The motion to recon-
sider was part of that and it was laid
on the table?

The PRESIDING OFFICER. That is
correct.

Mr. CHAFEE. That is all going to be
original text?

The PRESIDING OFFICER. That is
correct.

Mr. CHAFEE. I thank the Senator
from Alaska.

Mr. BAUCUS. Mr. President, I ask
unanimous consent that Senators
MOSELEY-BRAUN and WYDEN be added
as original cosponsors to the Chafee
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CHAFEE. Mr. President, I ask
unanimous consent that Senator COL-
LINS be added as a cosponsor of the
Chafee amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CHAFEE. Mr. President, this is
the order.

Senator WYDEN has an amendment
that has been agreed to. Actually, it
turns out that it is my amendment; I
am introducing it. This has been
agreed to. We would like to move to
the McConnell amendment. That will
be a long one. I don’t see Senator
MCCONNELL here, but I urge him to
come because we want to get started
on that. There is a time agreement
suggested of 3 hours on his side, 2 on
our side, and 45 minutes for Senator
DOMENICI from New Mexico. We are
ready to go.

AMENDMENT NO. 1702

(Purpose: To further clarify the integrated
decision-making process for surface trans-
portation projects)
Mr. CHAFEE. Mr. President, I send

an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Rhode Island [Mr.
CHAFEE], for himself, Mr. WYDEN and Mr.
GRAHAM, proposes an amendment numbered
1702.

Mr. CHAFEE. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
On page 162, after the end of line 25, insert

the following:
‘‘(5) CONCURRENT PROCESSING.—The term,

‘concurrent processing’ means to the fullest
extent practicable, and to the extent other-
wise required, agencies shall prepare envi-
ronmental impact statements and environ-
mental assessments concurrently with and
integrated with environmental analyses and
related surveys and studies required by the
Fish and Wildlife Coordination Act (16 U.S.C.
661 et seq.), the National Historic Preserva-
tion Act of 1966 (16 U.S.C. 470 et seq.), the En-
dangered Species Act of 1973 (16 U.S.C. 1531 et
seq.) and other environmental review laws
and executive orders.’’

On page 163, lines 10–12, strike ‘‘with the
requirements’’ through the end of the sen-
tence, and insert ‘‘for surface transportation
projects at the earliest possible time, includ-
ing, to the extent appropriate, at the plan-
ning stage with the agreement of the State
transportation agencies and the cooperating
agencies.’’

On page 163, lines 17–18, strike ‘‘with the
planning, predesign stage, and decision mak-
ing’’.

On page 164, line 2, strike ‘‘initiatives.’’
and insert ‘‘initiatives, economic develop-
ment and transportation initiatives.’’

On page 164, lines 17–18, strike ‘‘with the
transportation planning and decisionmaking
of the’’, and insert ‘‘for surface transpor-
tation projects by’’.

On page 166, line 2, delete ‘‘(rather than se-
quential)’’.

On page 167, line 7, insert ‘‘and the public
on request’’ after ‘‘cooperating agencies’’.

On page 168, line 11, strike ‘‘grant’’, and in-
sert ‘‘take action on’’.

On page 169, after the end of line 10, insert
the following:

‘‘and assure early consideration of alter-
natives to a proposed project, including al-
ternatives that address transportation de-
mand consistent with 23 U.S.C. 134(i)(3).’’

On page 169, strike lines 20 through page
170, line 2.

On page 170, line 15, after ‘‘agreement’’, in-
sert ‘‘that has been developed with public in-
volvement’’.

On page 172, line 3, after ‘‘APPROACHES.—’’
insert ‘‘In addition to existing formal public
participation opportunities,’’.

On page 172, line 5, after ‘‘used’’, insert ‘‘,
to the extent appropriate,’’.

On page 174, line 19, after ‘‘subsection (a)’’,
insert ‘‘consistent with Part 1501, et seq., of
Title 40 of the Code of Federal Regulations.’’

On page 175, line 6, insert the following
new subsection and redesignate the following
subsections accordingly:

(c) Section 112 of title 23, United States
Code, is amended by adding at the end the
following new subsection:

‘‘(g) SELECTION PROCESS.—It shall not be
considered to be a conflict of interest, as de-
fined under section 1.33 of title 23, Code of
Federal Regulations, for a State to procure,
under a single contract, the services of a
consultant to prepare any environmental as-
sessments or analyses required, including en-

vironmental impact statements, as well as
subsequent engineering and design work on
the same project, provided that the State
has conduced an independent multi-dis-
ciplined review that assesses the objectivity
of any analysis, environmental assessment
or environmental impact statement prior to
its submission to the agency that approves
the project.

Mr. CHAFEE. Mr. President, I offer
an amendment on behalf of myself and
Senators WYDEN and GRAHAM to im-
prove the provisions of ISTEA II that
establish an integrated decisionmaking
process for surface transportation
projects—the so-called NEPA stream-
lining provisions.

ISTEA II includes a number of provi-
sions designed to better integrate
NEPA’s requirements into the deci-
sionmaking process for surface trans-
portation projects. The intent was to
provide for earlier consideration of en-
vironmental impacts under the Na-
tional Environmental Policy Act and
to consolidate the permitting process
for highway projects—a goal that we
can all share. With the help of the
sponsors of the original provisions,
Senators GRAHAM and WYDEN, as well
as others on the committee, I believe
that we have reached agreement on a
package of improving amendments to
that language that will address con-
cerns that have been raised by both the
environmental community and the
State transportation agencies.

The amendment will, among other
things: allow greater public access to
key decision documents relating to
surface transportation projects; pro-
vide for early consideration of alter-
natives that address transportation de-
mand alternatives; and clarify that the
state transportation planning process
does not trigger NEPA.

With these improvements, I believe
that we have crafted a process that will
indeed improve the decisionmaking
process for surface transportation
projects.

Mr. President, this is an amendment
that has been agreed to. It clarifies the
integrated decisionmaking process for
surface transportation projects. It has
been worked out. It deals, to a degree,
with the National Environmental Pol-
icy Administration Act provisions. We
have all worked on it. I want to thank
Senators GRAHAM and WYDEN for their
fine work on this. It is a fine amend-
ment. I know the Senator from Oregon
is here.

Mr. BYRD addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from West Virginia is recognized.
Mr. BYRD. Mr. President, I will only

take 2 or 3 minutes. I thank the Sen-
ator from Oregon for letting me impose
on him. I want to say that I am very
sympathetic to the case that has been
made by the distinguished senior Sen-
ator from Alaska. I hope we can do
something to help him. He is chairman
of the Appropriations Committee, and
all of us who have anything in this bill
at all, who are impacted by this bill,
all of us who support this bill, are
going to have to look at this chairman
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down the road to help us to implement
what we are doing here. I hope we will
find a way to help him.

I am the only former House Member
who is now serving in the U.S. Senate
who voted for the addition of Alaska to
the Union. I was sworn in with the late
Senator Gruening, about whom Mr.
STEVENS spoke. That case has been
made time and again. I want to say,
Mr. President, I have never heard the
case made better than Senator STE-
VENS has made it. I can understand how
his people feel. They need help. It
seems to me that whatever helps Alas-
ka helps West Virginia. That is the
way I look at it. I want to be support-
ive of finding a positive response to the
Senator’s needs. I want to help him.

Mr. STEVENS. If the Senator will
yield for a moment, I thank the Sen-
ator from West Virginia. That help
would be meaningful.

Mr. BYRD. I thank the Senator and
yield the floor.

Mr. WYDEN addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Oregon is recognized.
Mr. WYDEN. Mr. President, the pend-

ing business, I believe, is the Chafee-
Wyden-Graham amendment. I want to
take a few minutes to explain to my
colleagues what we are pursuing with
this amendment. Before Senator BYRD
leaves the floor, I want to express my
thanks to him for the very extensive
input and help that he has given this
Member, both on the entire bill and
particularly on the provisions that re-
late to streamlining of the ISTEA per-
mit process both on the transportation
and the environmental side. I thank
Senator BYRD.

Mr. BYRD. I thank the Senator.
Mr. WYDEN. Mr. President, another

way to describe this amendment, which
deals with the transportation and envi-
ronmental review process that is cen-
tral to getting these projects on line
and dealing with our transportation
issues, is the ‘‘do-it-right-once’’ amend-
ment.

What we have in this country today
is essentially a disjointed process for
doing transportation and environ-
mental reviews. In effect, you have one
track going down the road trying to
address the various requirements es-
sential to OK’ing a project from the
transportation side. You then have a
separate effort going forward to deal
with environmental reviews. Instead of
the two efforts being combined at
every step of the process, time and
money is wasted as these separate un-
dertakings go forward. So what you
have is an extraordinary amount of du-
plication. You have duplication as it
relates to the environmental side and
as it relates to the transportation side,
and you waste an extraordinary
amount of time as it relates to getting
these projects actually constructed.

I think, as every Senator knows, for
transportation projects time is money.
Delays in approving transportation
projects not only increase the cost of
these projects; they also cause lost pro-

ductivity to our economy and added
stress for the commuters that are
stuck in traffic.

This bill is the result of extensive bi-
partisan discussion. Senator GRAHAM
and I began this in the committee
many months ago. Senator SMITH of
New Hampshire has been extremely
helpful in this effort and, of course,
Senators CHAFEE and BYRD have been
very extensively involved. We have
now forged a comprehensive package
that will streamline transportation
and environmental reviews and bring
much-needed relief for these key
projects.

The bill now will increase the fund-
ing for critical highway projects that
will ensure that this money is better
spent, because we will be speeding up
the process for getting the projects
built.

Let me be very clear to the Senate.
We are not talking about changing the
environmental laws in any way. I
wouldn’t support that kind of effort,
and my cosponsors of this amendment
wouldn’t support it either. This effort
to streamline transportation environ-
mental reviews, in fact, keeps every
one of the environmental laws in place.
It simply says that we are going to im-
prove the decisionmaking process by
building the consideration of environ-
mental factors into transportation de-
cisions at the front end of the process
rather than at the tail end as has so
often happens.

So if we were to do nothing else in
this bill, nothing else but to say at the
beginning of an effort to get a trans-
portation project built we were going
to start consulting on environmental
issues at that time, I think it would be
a worthy endeavor. But this legislation
doesn’t just streamline the process; it
complies with the environmental laws,
and it ensures that there is early con-
sideration of all realistic alternatives.
In the urban areas, that means looking
at transit, at bike paths, and a variety
of nontraditional transportation solu-
tions. But we don’t require pointless
consideration of these approaches in
places where they don’t make sense.

Today’s changes also increase the op-
portunities for public involvement.
Many of our colleagues have been vis-
ited by transportation groups, by State
officials, by environmental leaders,
saying that they wanted public in-
volvement early in the decisionmaking
process. This amendment ensures that
is done. In my view, it also increases
the chance for early public support
when the decisions are made rather
than, as happens so often today, having
public opposition develop later in the
process, which can hold things up for
many months.

In conclusion, Mr. President, some
have argued that you might do even
more than this amendment envisages.
They say, put transportation officials
in charge of everything; put them in
charge of transportation and environ-
mental matters. Under that approach,
which I think would be a mistake, I

think we are not going to end up sav-
ing a lot of time in the review process.
More likely, it may lead to question-
able environmental decisions and con-
siderable delay when these decisions
are challenged in court. There is a bet-
ter route to improving our transpor-
tation system. We can make the proc-
ess faster, cheaper, and better while
complying with all of our environ-
mental laws at the same time.

I see that the chairman of the com-
mittee has returned. I want to express
my thanks to Chairman CHAFEE. When
I and Senator GRAHAM brought him
this ISTEA streamlining amendment
last summer, he gave us considerable
time as we sought then to bring to-
gether the industry and environmental
groups to support it. Also, the ranking
minority member, Senator BAUCUS,
who has helped me as a new Senator on
a variety of issues, was involved at
every step of the way. I thank Senator
BAUCUS for that effort.

We are here now as a result of the de-
liberations that began this summer.
This is an amendment that saves time
and money and helps strengthen our
environmental laws and public support
for them at the same time. I urge sup-
port of the amendment.

I yield the floor.
Mr. BAUCUS addressed the Chair.
The PRESIDING OFFICER (Mr.

DEWINE). The Senator from Montana
is recognized.

Mr. BAUCUS. Mr. President, the Sen-
ator from Oregon has brought a very
valuable addition to the NEPA process.
Most of us, when we deal with the Na-
tional Environmental Policy Act with
respect to projects, believe that the
policy is right; that is, that environ-
mental alternatives should be consid-
ered fully. But we also experience
delays, sometimes so long that we
begin to wonder, what is going on here?
Is there a better way of doing this? All
of us have been there.

This is the very first very serious ef-
fort to try to solve that problem; that
is, on the one hand, keep the protec-
tion of the National Environmental
Policy Act, which I think we all want
—this Senator certainly does—but, on
the other hand, make sure that the
process is streamlined so that it
doesn’t take quite so long, so the deci-
sions can be made, and so there is a lit-
tle more confidence amongst the public
in what these various agencies are at-
tempting to do.

It is simple. It just makes the review
process not sequential but concurrent.
It should have been concurrent in the
first place.

Second, it sets up a schedule of re-
view at the start that the agencies
must agree on so each agency knows
kind of what it is doing first, if that is
the theory, and, beyond that, it sets up
a consultation process when there is
disagreement among the agencies.

But it is a very good amendment. In
fact, I think that this is going to go a
lot further—the effect of this amend-
ment—and help many, many more peo-
ple than is realized. We often have
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these grandiose amendments and bills
around here, and they sound like they
are going to do a lot and end up not
doing much at all. This is a little bit
the opposite. It is the process; it is
streamlining. Some may think that it
is not a big deal, but it will be a big
deal—a huge deal—certainly if it is im-
plemented in the spirit in which the
amendment is intended—and I expect
that will be the case. As a consequence,
we public servants will be serving our
people a little bit better than we would
have otherwise.

I compliment the Senator very much
on his amendment. It is a very good
idea. I thank him for it.

The PRESIDING OFFICER. Is there
further debate on the amendment?

Mr. GRAHAM addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Florida is recognized.
Mr. GRAHAM. Mr. President, it has

been a great pleasure to work with the
Senator from Oregon over the last sev-
eral months in the development of this
legislation. I share the assessment of
the Senator from Montana. It will be
seen as one of the most important new
ideas in highway transportation plan-
ning.

Basically, it is consistent with the
evolution that has occurred within the
American environmental movement. It
wasn’t too many years ago that a prin-
cipal goal of many who described them-
selves as being environmentalists was
to achieve the goal of no growth, no ac-
tion. It was essentially a negative and
defensive posture. As the environ-
mental movement has become a more
pervasive part of our society in the
way in which we look at our respon-
sibility, it has become a movement
which attempts to shape the future in
an affirmative way that is sensitive to
environmental considerations rather
than stagnate in the status quo.

I believe this amendment is part of
that evolutionary process, because
what it basically says is, let us ask ev-
eryone who is a stakeholder in a major
Federal participatory transportation
project to sit down at the table when
the project is in its conceptual form. If
there is a problem with this project
that is going to render it incapable of
ever being permitted, let’s put that on
the table at the beginning, and, if the
project will fundamentally change it,
relocate it to a more appropriate site,
or whatever is necessary.

If, on the other hand, it is not inher-
ently flawed but there are going to
have to be modifications in the design
or construction techniques, let’s know
that at the beginning of the process so
that everyone is operating from a posi-
tion of candor and openness.

Unfortunately, the opposite of what I
just described is what happens too
often today; that is, that these require-
ments are not disclosed until the
project has been many years in plan-
ning and design and millions of dollars
spent, and then you find out that there
are these flaws, or fatal conditions, or
issues that will require a similar in-

vestment of time and money for rede-
sign.

So I think this is an amendment that
will advance the modern approach to
environmentalism and reduce the le-
gitimate public anger and frustration
when they see millions of dollars and
years of time being discarded because
of issues raised at the end of the proc-
ess, and it will build a new level of con-
fidence and a higher level of environ-
mental sensitivity in our transpor-
tation planning.

So I am strongly supportive of this
amendment. I appreciate the leader-
ship that so many Members of this
Chamber have given to this. I particu-
larly commend my friend and colleague
from Oregon and urge that the full
Senate join in support of this and that
we see when this bill is negotiated with
the House of Representatives that the
provision will be included in any final
legislation that is sent to the President
for his signature.

The PRESIDING OFFICER. Is there
further debate on the amendment?

Mr. CHAFEE. Mr. President, we are
ready to vote.

Mr. BAUCUS. Mr. President, I apolo-
gize. I neglected to mention the hard
work of the Senator from Florida. He
spoke earlier. I know both he and Sen-
ator WYDEN from Oregon worked very
hard on this, as did Senator SMITH, who
is not on the floor with us. But the
three of them worked together to put
this together.

I might say it is another example of
the cooperation and compromise. Often
Senators stand up on the floor, and, I
might say, speak rhetorically, knowing
that they are not going to get the re-
sults but trying to score points back
home. These are Senators that worked
together to accomplish something
solid. And it is worthwhile. I com-
pliment the three of them for being co-
operative in compromising and getting
the work done.

Mr. CHAFEE. Mr. President, I want
to salute the Senators who worked so
hard on this: Senator WYDEN and Sen-
ator GRAHAM. We are very proud that
they are Members of the Environment
Committee. They are very valuable
members of that committee. And Sen-
ator SMITH worked very hard, and is
likewise.

So we are ready to go to a vote.
The PRESIDING OFFICER. The

question is on agreeing to the Chafee-
Wyden-Graham-Baucus-Smith amend-
ment No. 1702.

The amendment (No. 1702) was agreed
to.

Mr. CHAFEE. Mr. President, the Sen-
ator from Texas would like to talk on
an amendment that we have agreed to
and then is going to discuss another
subject.

I guess we have not moved to recon-
sider this.

Mr. President, I move to reconsider
the vote by which the amendment was
agreed to.

Mr. BAUCUS. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

PRIVILEGE OF THE FLOOR

Mr. GRAHAM. Mr. President, could I
ask the Senator from Rhode Island a
question? I have a unanimous consent
request to ask a member of my staff to
be on the floor.

Mr. CHAFEE. Yes.
The PRESIDING OFFICER. The Sen-

ator from Florida is recognized.
Mr. GRAHAM. Mr. President, I ask

unanimous consent that David Lee
from the Florida Department of Trans-
portation be given floor privileges
throughout the consideration of ISTEA
II.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CHAFEE. Mr. President, I ask
unanimous consent that the Senate
proceed shortly, following the Senator
from Texas having the floor, to the
consideration of Senator MCCONNELL’s
amendment regarding contract pref-
erences, and that there be 8 hours of
debate, equally divided between Sen-
ator MCCONNELL and Senators CHAFEE
and BAUCUS, prior to the motion to
table, with an additional 45 minutes
under the control of Senator DOMENICI.
I further ask unanimous consent that,
following the expiration or yielding
back of time, the Senate proceed to
vote on or in relation to the amend-
ment and that no other amendments be
in order prior to the vote.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mrs. HUTCHISON. Mr. President, let
me, if I could, ask the chairman a ques-
tion. Does he want me to introduce the
amendment that is agreed to and get
that taken care of?

Mr. CHAFEE. I think now is a good
time, I say to the Senator from Texas.
She has an amendment that has been
agreed to. Why don’t we present that
and dispose of that?

AMENDMENT NO. 1703 TO AMENDMENT NO. 1676

Mrs. HUTCHISON. Mr. President,
this just reiterates the importance of
the cooperation between the Depart-
ment of Transportation and the trans-
portation research projects now being
done by the Department of Transpor-
tation through several universities in
my State of Texas, as well as Califor-
nia, Minnesota, and the State of Wash-
ington. They are doing very valuable
research on relieving congestion.
Through transportation and computer
systems, they are able to determine
how you can relieve congestion in our
major cities.

I appreciate the fact that both sides
have agreed to this amendment.

I offer it for consideration.
The PRESIDING OFFICER. The

clerk will report.
The legislative clerk read as follows:
The Senator from Texas (Mrs. HUTCHISON)

proposes an amendment numbered 1703.
At the end of line 16, page 397 insert:
‘‘(3) CONTINUATION OF PARTNERSHIP AGREE-

MENTS.—The Secretary shall continue
through to completion public/private part-
nership agreements previously executed to
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promote the integration of surface transpor-
tation management systems, including the
integration of highway, transit, railroad and
emergency management systems.’’

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mrs. HUTCHISON. Mr. President,
now I would like to see if there could
be an amendment—Senator ABRAHAM
wants to offer a short amendment. I
am told it will take only a couple of
minutes. I am willing to let him do
that if it is acceptable to the Senator
from Rhode Island, but it would change
the unanimous consent.

Mr. CHAFEE. Why do we not adopt
the Senator’s amendment, unless you
want more time on it.

The PRESIDING OFFICER. Is there
further debate on the amendment of
the Senator from Texas?

Mr. BAUCUS. Mr. President, par-
liamentary procedure, please. Where
are we?

The PRESIDING OFFICER. The
pending question is the Hutchison
amendment.

Mr. BAUCUS. We have reviewed it. It
is fine on our side.

THE PRESIDING OFFICER. If there
be no further debate, the question is on
agreeing to the amendment.

The amendment (No. 1703) was agreed
to.

Mr. CHAFEE. Mr. President, I move
to reconsider the vote.

Mr. BAUCUS. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. ABRAHAM. Mr. President, I seek
unanimous consent to introduce an
amendment at this time, after which
the Senator from Texas would then be
able to resume the floor for the purpose
of the remarks she had previously been
approved to make.

The PRESIDING OFFICER. The Sen-
ator has a right to offer his amend-
ment.

AMENDMENT NO. 1704 TO AMENDMENT NO. 1676

(Purpose: To make access to the Ambassador
Bridge, Detroit, Michigan, eligible for
funding).
Mr. ABRAHAM. Mr. President, I send

an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
The Senator from Michigan [Mr. ABRA-

HAM], for himself and Mr. LEVIN, proposes an
amendment numbered 1704 to amendment
No. 1676.

Mr. ABRAHAM. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
On page 136, after line 22, add the follow-

ing:
SEC. 11 . AMBASSADOR BRIDGE ACCESS, DE-

TROIT, MICHIGAN.
(a) IN GENERAL.—Notwithstanding section

129 of title 23, United States Code, or any
other provision of law, improvements to ac-

cess roads and construction of access roads,
approaches, and related facilities (such as
signs, lights, and signal) necessary to con-
nect the Ambassador Bridge in Detroit,
Michigan, to the Interstate System shall be
eligible for funds apportioned under para-
graphs (1)(C) and (3) of section 104(b) of that
title.

(b) USE OF FUNDS.—Funds described in sub-
section (a) shall not be used for any improve-
ment to, or construction of, the bridge itself.

Mr. ABRAHAM. Mr. President, the
Ambassador Bridge is the single great-
est border crossing in the United
States. Almost 10 million vehicles
cross the bridge each year; almost 3
million commercial vehicles, as many
as 10,000 trucks per day. It constitutes,
in terms of business activity, almost
$350 billion a year in trade for the
United States. In fact, 26 percent of all
United States-Canada trade traverses
the Ambassador Bridge. That trade is
expected to increase by 180 percent by
the year 2015, which would translate
into almost 5.4 million commercial ve-
hicles a year.

This major trade artery is not con-
nected directly to any of the nearby
interstates however. That requires
commercial vehicles to traverse local
roads to get to the freeways and inter-
states. In these times of ‘‘just in time’’
deliveries, these delays are totally un-
justified for such a major trade route.
However, even though it is privately
owned, it is part and parcel of our Na-
tional Highway System. However, be-
cause it is privately owned, the Federal
Highway Administration has deter-
mined that the State of Michigan may
not use any of its Federal funds to im-
prove the approaches to the bridge.
This amendment will allow the State
to spend its funds for these projects, if
it wishes.

No State will lose any funds with
this amendment. It simply will allow
Michigan to use the funds it already re-
ceives through the independently-de-
rived allocations on these approaches.
Furthermore, no funds will actually be
spent on the privately-owned portion of
the bridge, only on the publicly-owned
approaches.

Finally, the bridge authority is pro-
viding the Michigan Department of
Transportation with toll credit infor-
mation. This may provide up to all of
Michigan’s 20 percent matching share
requirement.

Mr. President, I offer the amendment
on behalf of myself as well as, I know,
Senator LEVIN.

I believe the amendment has been
cleared on both sides. I hope we can
agree to it at this time.

Mr. CHAFEE. Yes; the amendment
has been cleared on this side.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, the Sen-
ator from Michigan, Senator LEVIN,
also would like to be a cosponsor of the
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEVIN. Mr. President, I’m
pleased to join my colleagues from

Michigan in offering an amendment
which I understand the committee will
accept. I thank the managers.

The first amendment allows improve-
ments and construction on the United
States approaches to the Ambassador
Bridge from Detroit to Windsor, Can-
ada, to be eligible for federal funding.
As my colleagues may know, the De-
troit-Windsor border crossing sees one
of the largest, if not largest, volumes
of international trade in the world. As
such, the corresponding volume of traf-
fic is tremendous, particularly truck
traffic. The amendment does not allo-
cate funds to repair the years of wear
and tear, simply allows currently pub-
licly owned streets and facilities to
compete for federal funding. This
amendment is important to the city of
Detroit, the State of Michigan, and the
country because of the significant vol-
ume of international trade moving
across the bridge.

Mr. BAUCUS. We accept the amend-
ment. I think it is important to clarify
that, as a result of this, there is no new
money for Michigan but that Michigan
will be able to use its own money, par-
ticularly its NHS funds, for this access
road, basically, to the bridge. With
that understanding, we accept the
amendment.

The PRESIDING OFFICER. If there
be no further debate, the question is on
agreeing to the amendment.

The amendment (No. 1704) was agreed
to.

Mr. ABRAHAM. Mr. President, I
move to reconsider the vote.

Mr. CHAFEE. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized, under
the previous order.

Mrs. HUTCHISON. Mr. President, are
we speaking as in morning business for
this time period, so that I can intro-
duce a bill? If not, I ask unanimous
consent to do so.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. HUTCHISON. I thank the Chair.
(The remarks of Mrs. HUTCHISON and

Mr. GRAMS pertaining to the introduc-
tion of S. 1711 are located in today’s
RECORD under ‘‘Statements on Intro-
duced Bills and Joint Resolutions.’’)

Mr. CHAFEE addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Rhode Island.
Mr. CHAFEE. Mr. President, I say to

the distinguished Senator from Texas
that we have a little time here if she
has anything further she would like to
discuss on this important measure that
she presented.

The program now is for Senator
MCCONNELL to come over and present
his amendment. He said he would be
here at 12:30. We have extra time
should the Senator want it. Apparently
not, so I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.
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The legislative clerk proceeded to

call the roll.
Mr. CHAFEE. Mr. President, I ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PRIVILEGE OF THE FLOOR

Mr. CHAFEE. Mr. President, I ask
unanimous consent that the following
members of the Joint Committee on
Taxation staff be given the privilege of
the floor during the ISTEA debate:
Lindy Paull, Ben Hartley, Tom
Barthold, Judy Owens, Steve Arkin,
Joe Nega, Carolyn Smith and Maxine
Terry.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CHAFEE. Mr. President, we have
two amendments that have been
cleared on both sides. I will start with
the Inhofe amendment.

AMENDMENT NO. 1705 TO AMENDMENT NO. 1676

(Purpose: To improve the provisions relating
to contracting for engineering and design
services)
Mr. CHAFEE. Mr. President, I send

an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
The Senator from Rhode Island [Mr.

CHAFEE] for Mr. INHOFE, proposes an amend-
ment numbered 1705 to amendment No. 1676.

The text of the amendment follows:
On page 135, strikes lines 2 through 5 and

insert the following: ‘‘aid highway funds, or
reasonably expected or intended to be part of
1 or more such projects, shall be performed
under a contract awarded in accordance with
subparagraph (A) unless the simplified acqui-
sition procedures of the Federal Acquisition
Regulations apply.’’

On page 135, line 7, insert ‘‘, or salary limi-
tation inconsistent with the Federal Acquisi-
tion Regulations,’’ after ‘‘restriction’’.

On page 135, line 15, strike ‘‘cost prin-
ciples’’ and insert ‘‘procedures, cost prin-
ciples,’’ after ‘‘the’’.

On page 135, line 24, strike ‘‘process, con-
tracting based on’’ and insert ‘‘procedures
of’’.

On page 136, line 12, strike ‘‘process’’ and
insert ‘‘procedure’’.

Mr. CHAFEE. Mr. President, this
amendment deals with contracting for
engineering and design services. It
would ensure that the engineering- and
design-related aspects of a project pro-
mote competition, foster the use of in-
novative technologies and ensure con-
sistency in the pricing of engineering
and design contracts.

The PRESIDING OFFICER. Is there
further debate? If not, the question is
on agreeing to the amendment.

The amendment (No. 1705) was agreed
to.

AMENDMENT NO. 1706 TO AMENDMENT NO. 1676

(Purpose: To allow funding under the surface
transportation program for programs to re-
duce motor vehicle emissions caused by ex-
treme cold start conditions)

Mr. CHAFEE. Mr. President, I have
an amendment on behalf of Senator
ABRAHAM. I send it to the desk and ask
for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:
The Senator from Rhode Island [Mr.

CHAFEE] for Mr. ABRAHAM, for himself, and
Mr. LEVIN, proposes an amendment num-
bered 1706 to amendment No. 1676.

The text of the amendment follows:
On page 183, at the end of line 23 insert the

following:
(5) in subsection (b)(9), by striking ‘‘section

108(f)(1)(A) (other than clauses (xii) and (xvi))
of the Clean Air Act’’ and inserting ‘‘section
108(f)(1)(A) (other than clause (xvi)) of the
Clean Air Act (42 U.S.C. 7408(f)(1)(A))’’;

Mr. CHAFEE. Mr. President, this
amendment would allow funds that are
allocated under the Surface Transpor-
tation Program to be used for pro-
grams to reduce motor vehicle emis-
sions caused by extreme cold-start con-
ditions.

The problem is that in the northern
States when cold weather comes, the
starting of an engine is the highest
emission point from the engine. Ninety
percent of engine wear happens when
the car is started. The engine wear in
cold climate conditions is twice this
amount.

This amendment has been cleared by
both sides. What it will do is permit
these funds to be used for some kind of
heaters that might be installed to
warm up the catalytic converter or
other aspects of the engine so that
when it is started, it will not start cold
and will not have the heavy emissions
that occur absent some warming tech-
niques.

The PRESIDING OFFICER. Is there
further debate?

Mr. BAUCUS. Mr. President, we re-
viewed the amendment, and we think it
is a good idea.

I also ask unanimous consent that
Senator LEVIN be added as a cosponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Is there further debate? If not, the
question is on agreeing to the amend-
ment.

The amendment (No. 1706) was agreed
to.

Mr. CHAFEE. Mr. President, I move
to reconsider the votes by which these
two amendments were agreed to.

Mr. BAUCUS. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

PRIVILEGE OF THE FLOOR

Mr. BAUCUS. Mr. President, I ask
unanimous consent that John Hemphill
and Michael Ling, fellows on the Envi-
ronment and Public Works Committee,
be given the privilege of the floor dur-
ing debate on S. 1173.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BAUCUS. I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BAUCUS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
HAGEL). Without objection, it is so or-
dered.

Mr. BAUCUS. Mr. President, we are
operating under an agreement that the
Senator from Kentucky was to begin
debating his amendment at 12:30. That
was 35 minutes ago. I know that the
chairman of the committee, Senator
CHAFEE, and myself very much want to
help the Senator from Kentucky by
finding time for him to debate this
amendment—offer it and debate it. We
reached this agreement with the Sen-
ator from Kentucky some time ago,
over an hour ago, that he would be here
at 12:30 to offer the amendment. The
chairman has been so very gracious in
accommodating Senators right and left
and from all parts of the country to ex-
ercise their rights. I inquire as to
where might our tardy Senator be, or
when is he going to be here?

Mr. CHAFEE. Mr. President, I don’t
know where our errant brother is. We
are ready. I think the ranking member
makes a good point. We have been
waiting. The agreement was that we
were going to start at 12:30. In the fa-
mous words of the Senate, the Senator
has been described as being ‘‘on his
way’’ for the last 45 minutes. So I hope
he will be here soon. I must say that I
am thinking of, at quarter past, get-
ting up and proposing—and that’s 7
minutes from now—that all time after
that be deducted from the proponents’
side. Let’s wait and see. I am going to
make an effort to round up the Senator
from Kentucky and see if we can’t get
started.

Mr. BAUCUS. In fact, I agree with
the chairman and say that if he is not
here by 1:45, it would only be fair to the
rest of the Senate that time be charged
against him.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. TORRICELLI. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. TORRICELLI. Mr. President, I
ask unanimous consent to proceed in
morning business for 10 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

CALLING FOR A VOTE ON JAMES
HORMEL

Mr. TORRICELLI. Mr. President, last
week, President Clinton called upon
the Senate to use but one principal cri-
teria when considering nominations for
ambassadors for the United States. In
his words, that criteria simply stated
is: ‘‘Will he or will he not be a good
ambassador?’’

Over 30 years ago, the Senate was
confronted with a similar situation to
one before us today. This body was
asked to assess whether Patricia Harris



CONGRESSIONAL RECORD — SENATE S1395March 5, 1998
should be approved to be U.S. Ambas-
sador to Luxembourg. She was a promi-
nent lawyer. There was no question
about her qualifications. Indeed, during
the course of her career, she went on to
be Secretary of HUD and of HEW. But,
in 1965, Patricia Harris represented the
first African American woman to be-
come an American ambassador. The
Senate then was left with a challenge
of meeting what Thomas Jefferson con-
sidered our highest calling. That is, in
his words, whether this would be a na-
tion of ‘‘equal opportunity for all and
special privilege for none.’’

I cite the judgment of the Senate in
confronting the nomination of Patricia
Harris for Ambassador to Luxembourg
because the Senate now faces a similar
choice. President Clinton has sent be-
fore the Senate the name of Mr. James
Hormel to become Ambassador to Lux-
embourg. Mr. Hormel was a member of
the U.S. delegation to the U.N. Human
Rights Commission. Last May, the
Senate approved the nomination for
him to serve as an alternate represent-
ative to the 51st session of the U.N.
General Assembly. Last October, the
Foreign Relations Committee rec-
ommended Mr. Hormel as our envoy to
Luxembourg. But for a few of my col-
leagues, that is not enough. Just as Pa-
tricia Harris met opposition to her
nomination as Ambassador to Luxem-
bourg, Mr. Hormel is now being pre-
judged by some because of his sexual
orientation.

Mr. President, I rise today not sim-
ply to advance the nomination of Mr.
Hormel, but I rise against those who
would prejudge his qualifications based
simply on the prejudice because of his
personal lifestyle and his sexual ori-
entation. I believe that fairness and de-
cency require that Mr. Hormel be af-
forded his God-given right to serve his
country in a position for which he is
clearly qualified.

No one can argue with his profes-
sional experience, his academic
achievement, or the qualifications that
led this Senate previously to send his
name to be a member of our represen-
tation to the United Nations or that
led the Foreign Relations Committee
to recommend his service as an ambas-
sador.

Mr. Hormel received a doctorate de-
gree from the University of Chicago
Law School. He served there as a dean
of students. He is a member of the
Board of Managers of Swarthmore Col-
lege, from which he graduated.

Mr. Hormel is a committed philan-
thropist and public servant. He serves
as chairman of the Equidex Corpora-
tion and has donated millions of dol-
lars to some of the most important
charities in America. They include the
Virginia Institute on Autism, the
Catholic Youth Organization, the
American Indian College Fund, United
Negro College Fund, and the Jewish
and Children’s Family Services. In rec-
ognition, he has received numerous
awards and was named Outstanding
Philanthropist by the National Society
of Fundraising Executives.

He is a member of the board of direc-
tors of the San Francisco Symphony,
the San Francisco Chamber of Com-
merce, the Human Rights Campaign,
and the American Foundation for AIDS
Research. He is founding director of
the City Club of San Francisco, a club
created to bring together community
leaders of diverse backgrounds.

Mr. President, as the Secretary of
State, Secretary Albright, said, ‘‘. . .
Mr. Hormel has demonstrated out-
standing diplomatic and leadership
skills. He will be an excellent United
States Ambassador to Luxembourg.’’

Mr. President, what else could this
Senate ask of a nominee to be an
American Ambassador, with leadership
in corporate fields, in civic pursuits, a
philanthropist, a leader of great Amer-
ican universities? What other Amer-
ican Ambassadors have better back-
grounds, proven community service, or
come with higher praise? This isn’t
about Mr. Hormel’s qualifications. It
isn’t about his ability to serve as an
Ambassador. This has become a ref-
erendum on Mr. Hormel’s lifestyle, the
most private intimate matters of his
sexual orientation.

It is said by some colleagues in this
institution who stand in opposition to
his nomination that his lifestyle is in-
appropriate and that he is representing
a country that is overwhelmingly
Catholic. They failed to note, indeed,
that the country of Luxembourg itself
has spoken favorably of Mr. Hormel’s
potential service as our Ambassador.

My colleagues know that Mr. Hormel
has spoken candidly about his poten-
tial service in Luxembourg and has
made clear that he will not use his po-
sition to advocate his own views or his
own private agenda. Indeed, my col-
leagues know that American Ambas-
sadors are appointed and confirmed to
serve solely the interests of the U.S.
Government. Whether it is their politi-
cal views, their religious views, or
their sexual orientation, the advance of
any of those opinions would be inappro-
priate by an American Ambassador.
They serve in this position for one pur-
pose and one purpose only: to advance
the views of the U.S. Government.

Yet, Mr. Hormel, like Patricia Harris
before him, stands in a historic posi-
tion, potentially being confirmed by
the U.S. Senate, and has made pledges
which should be unnecessary—indeed,
are unprecedented—and made several
pledges to this institution:

First, to limit his charitable giving
to 501(c)(3) organizations and to only
donate through private foundations
that do not bear his name. He doesn’t
have to do so, but he has.

He has pledged to prohibit any orga-
nization from using his name as a fund-
raising tool. He doesn’t have to, but he
made this pledge.

He has pledged to remove his name
from any fundraising or charitable ac-
tivities conducted by outside organiza-
tions.

He has pledged to resign from all
boards of directors, except Swarthmore

College and the San Francisco Sym-
phony.

Yet, critics of Mr. Hormel argue that
he is somehow out of step with Amer-
ican life or American values.

Mr. President, it is Mr. Hormel’s crit-
ics who are out of step with American
values. A fundamental principle of this
country is that everyone has an oppor-
tunity to serve, that everyone is ac-
cepted and judged based on their abil-
ity to contribute. Mr. Hormel asks to
be judged only by that standard.

Mr. President, through the years,
from race to gender to religion to eth-
nicity, this Senate has had to deal with
the painful questions of removing prej-
udice and learning to deal with people
based on the content of character that
all individuals face equally and fairly
as they seek to serve our country. Mr.
Hormel asks no more. He has a right to
expect no less.

President Clinton has challenged this
Senate to judge Mr. Hormel’s nomina-
tion to be Ambassador to Luxembourg
on its own merits. I hope in the great
traditions of this institution we will
give Mr. Hormel that chance.

Mr. President, I yield the floor.
f

INTERMODAL SURFACE TRANS-
PORTATION EFFICIENCY ACT OF
1997

The Senate continued with the con-
sideration of the bill.

Mr. McCONNELL addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

AMENDMENT NO. 1708 TO AMENDMENT NO. 1676

(Purpose: To require that Federal surface
transportation funds be used to encourage
development and outreach to emerging
business enterprises, including those
owned by minorities and women, and to
prohibit discrimination and preferential
treatment based on face, color, national
origin, or sex, with respect to use of those
funds, in compliance with the equal protec-
tion provisions of the 5th and 14th amend-
ments to the Constitution)
Mr. MCCONNELL. Mr. President, I

send an amendment to the desk.
The PRESIDING OFFICER. The

clerk will report.
The assistant legislative clerk read

as follows:
The Senator from Kentucky [Mr. MCCON-

NELL] for himself, Mr. GORTON, Mr. SESSIONS,
Mr. HUTCHINSON, Mr. ASHCROFT, Mr. HELMS,
and Mr. SMITH of New Hampshire, proposes
an amendment numbered 1708.

Mr. MCCONNELL. Mr. President, I
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Amend-
ments Submitted.’’)

PRIVILEGE OF THE FLOOR

Mr. MCCONNELL. Further, Mr.
President, I ask unanimous consent
that Melissa Laurenza, an intern on
my staff, be granted floor privileges
during the consideration of the amend-
ment that is pending at the desk.
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The PRESIDING OFFICER. Without

objection, it is so ordered.
Mr. MCCONNELL. Mr. President, I

rise today to introduce my amendment
to bring the federal highway program
into compliance with the Constitution
and with the recent landmark case of
Adarand versus Pena.

According to the Congressional Re-
search Service, the federal government
currently runs approximately 160 pref-
erence programs that hand out jobs
and contracts based on race and gen-
der. Congress now has an historic op-
portunity to take a small step toward
equal protection for all citizens by end-
ing one of these 160 preference pro-
grams.

As the Senate seeks to put a new
transportation bill into play, we must
allow the costly and divisive ISTEA
quota to go into retirement.

ISTEA mandates that ‘‘not less than
10 percent’’ of federal highway and
transit funds be allocated to ‘‘dis-
advantaged business enterprises’’
(‘‘DBEs’’). Firms owned by officially
designated minority groups are pre-
sumed to be ‘‘disadvantaged.’’ The gov-
ernment has placed the stamp of ‘‘dis-
advantage’’ on groups with origins
ranging from Tonga to Micronesia to
the Maldive Islands.

And, Mr. President, what is the re-
ward for these government-preferred
firms? The reward is a $17.3 billion
quota. In other words, if the govern-
ment decides that you are the preferred
race and gender, then you are able to
compete for $17.3 billion of taxpayer-
funded highway contracts. But, if you
are the wrong race and gender, then—
too bad—you can’t compete for that $17
billion pot.

Frankly, I am astonished that any
Member of this Senate would ever
think such a provision is fair, prudent,
or constitutional. In fact, the courts
have clearly decided that this $17 bil-
lion quota is neither fair nor constitu-
tional.

RESPECT FOR THE CONSTITUTION

First of all, Mr. President, the Con-
stitution requires that we end this
race-based quota. ISTEA’s racial pre-
sumption was specifically addressed in
the recent landmark case of Adarand
versus Pena, where the Supreme Court
found that the presumptions subjected
individuals to unequal treatment under
the law. The Court ruled that the pre-
sumption was unconstitutional—unless
the government could establish that
the race-based program was narrowly
tailored to meet a compelling govern-
mental interest.

Let me repeat. That is the test, Mr.
President, narrowly tailored to meet a
compelling Government interest.

The court held—and it is illustrated
here on this chart, straight from the
opinion, that: ‘‘. . . Section 1003b of
ISTEA . . . and . . . the regulations
promulgated thereunder . . . are un-
constitutional.’’

The court specifically ruled on this
program—yet somehow it is still in the
bill—that it is unconstitutional.

Mr. President, I don’t need to remind
everybody that when we first came to
the Senate, we took an oath right down
here at the front of the room. And we
said, ‘‘I do solemnly swear that I will
support and defend the Constitution of
the United States.’’

So, Mr. President, on the one hand
we have a Supreme Court decision
striking down this set-aside in the
highway bill and, on the other hand, we
have the oath that we took to uphold
the Constitution.

Mr. BAUCUS. Mr. President, will the
Senator yield for a point of clarifica-
tion?

Mr. MCCONNELL. Let me finish my
statement.

Mr. BAUCUS. Just so that the people
watching know what the facts are here,
I was going to ask the Senator, is that
quote on that chart the Supreme Court
statement, or is that not the Supreme
Court statement—that quote?

Mr. MCCONNELL. It is a decision of
a district court. But it is a finding of
the district court, upon remand of the
Supreme Court declaring that very
standard unconstitutional, and sent it
back down to the district court which
said we looked at it based upon the Su-
preme Court decision and we found it
unconstitutional.

Mr. BAUCUS. That is not the words
of the Supreme Court.

Mr. MCCONNELL. I thank my friend
from Montana and look forward to de-
bating him on this important issue
over the next 8 hours and 45 minutes.

First of all, Mr. President, the Con-
stitution requires that we end this
race-based quota.

ISTEA’s race presumption was spe-
cifically addressed in the case I just re-
ferred to where the Supreme Court
found that the presumptions subjected
individuals to unequal treatment under
the law. The Court ruled that the pre-
sumption was unconstitutional unless
the Government, as I said, could estab-
lish that the race-based program was
narrowly tailored to meet a compelling
Government interest. That is the test.

This past summer, the district court
in Colorado, as I just indicated to my
good friend from Montana, followed the
Supreme Court’s lead and found that
the Government, in fact, could not
meet the Supreme Court’s test.

Specifically, the district court ruled,
as in the chart that I referred to—and
if I said the Supreme Court, I stand
corrected—the district court ruled, as I
just referred to the chart, section
1003(b) of ISTEA and the regulations
promulgated thereunder are unconsti-
tutional.

The court went on to declare that the
Government was precluded from the
use of percentage goals found in and
promulgated pursuant to ISTEA.

It could not be more clear that the
Supreme Court set up the standard,
sent it back down to the district court,
they applied the standard, and found
this provision unconstitutional.

It is now incumbent upon the legisla-
tive branch to bring ISTEA into com-

pliance with Adarand and the Constitu-
tion. That is precisely what my amend-
ment does, plain and simple. It pro-
hibits the highway program from en-
gaging in discrimination or pref-
erential treatment based on skin color
and gender.

In fact, as I indicated earlier, we all
remember how we began our careers
here by swearing to uphold the Con-
stitution. Here is a clear example of a
legislative provision that has been liti-
gated, been found unconstitutional,
and, surprisingly enough, is still being
proposed to continue as part of the law
of the land.

So we have, on the one hand, the
courts telling us loud and clear that
ISTEA’s racial preferences are uncon-
stitutional and, on the other hand, our
own public oath to uphold, support,
and defend the Constitution. We have
little choice but to comply with the
unambiguous, unequivocal mandate of
the courts and end this unconstitu-
tional race-based program.

Every time the Government hands
out a highway contract to one person
based on race or gender, it discrimi-
nates against another person based on
race or gender. Michael Cornelius re-
cently spoke poignantly to this point
before the Constitution Subcommittee
over in the House of Representatives.
He explained that his firm was denied a
Government contract under ISTEA,
even though his bid was $3 million
lower than the nearest competitor—$3
million lower. Mr. Cornelius’ bid was
rejected because the Government felt
that the bid did not use enough
minority- or women-owned subcontrac-
tors.

If you think that ISTEA’s quota is
only a goal, just ask Michael Cornelius.
The Cornelius bid proposed to commit
26.5 percent of the work to firms owned
by minorities and women. Yet 26.5 per-
cent was not enough, in the world of
so-called ‘‘goals and timetables.’’
These goals and timetables are more
appropriately called quotas and set-
asides. You see, the combined Federal,
State, and local goal under ISTEA was
29 percent, and Mr. Cornelius’ 26.5 per-
cent did not perfectly match the Gov-
ernment’s so-called goal, and thus the
Government awarded the contract to
the highest bidder—the highest bidder,
Mr. President.

Do you know how much the winning
bidder proposed to contract to minor-
ity firms? I’ll bet you can guess. I’ll
tell you how much work the winning
bid promised to funnel to preferred
firms—29 percent. Surely that is a co-
incidence, that the winning firm met
the so-called goal exactly, right on the
point. But, you know, the average per-
son would hear this story and conclude
that 29 percent is not merely a goal.
The average person would conclude
that this so-called goal is really a
quota, and that is, in fact, precisely
what it is. It is a race-based quota and
it is unfair, unconstitutional and,
frankly, just plain un-American.
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So here we have the Government

committing racial and gender discrimi-
nation and paying $3 million extra just
to do it. Let me repeat. We have the
Government committing racial and
gender discrimination and paying $3
million extra just to do it. The message
to Mr. Cornelius, his wife, his children
and his employees, over 80 percent of
whom are women and minorities, is:
Sorry about the discrimination against
all of you, but the Federal Government
requires it. The Federal Government
requires the discrimination. Mr.
Cornelius has publicly challenged Con-
gress to give contracts to the lowest
bidder and spend the excess millions of
dollars in ways that will actually help
low-income minorities, and that is ex-
actly what my amendment proposes.

This story of unfairness and discrimi-
nation is only one of the many, many
stories that result from the unconsti-
tutional ISTEA quota mandate. It is
important to remember, as we debate
this amendment, that discrimination
by any other name is still discrimina-
tion and it strikes at the very core of
the person being discriminated against.

Next, respect for our States and our
cities compels Congress to end the
ISTEA quota. More and more States
are being forced to choose between
court decisions, on the one hand, that
order the termination of preference
programs, and, on the other hand, Fed-
eral Department of Transportation of-
ficials who order them to promote pref-
erence programs as a condition for re-
ceiving Federal aid. So here we have it,
a situation in which a State or a city is
caught between a court decision saying
you cannot do this anymore and a Fed-
eral Department of Transportation
saying you must do it or you cannot
have any money. The administration
would have the American people be-
lieve that Adarand is only one decision
by one court. It is much more than
that. It is a landmark Supreme Court
decision and is now the law of the land.
Moreover, it is part of a widespread se-
ries of recent court orders striking
down preferences.

According to the Congressional Re-
search Service, the Adarand decision
‘‘largely conforms to a pattern of Fed-
eral rulings which have invalidated
State and local government programs
to promote minority contracting in
Richmond, San Francisco, San Diego,
Dade County, FL, Atlanta, New Orle-
ans, Columbus, OH, Louisiana, and
Michigan, among others.’’ And new
challenges continue to be filed. Con-
gress must act now to allow cities and
States to get out of this constitutional
crossfire that they are caught between:
On the one hand, courts saying you
cannot operate that way anymore and,
on the other hand, the Federal Depart-
ment of Transportation saying you
must operate that way.

I pointed out in some detail the very
real human and societal costs of
ISTEA’s racial preferences. Let me
also point out that ISTEA has serious
financial costs for our country. Every

time the Government ignores the low-
est bidder and pays more for a highway
contract based on race, it costs the
taxpayers real and substantial dollars.
As I pointed out in Mr. Cornelius’ case,
the cost was $3 million. But there is a
global cost as well. Based on a 1994
study by the General Accounting Of-
fice, ISTEA’s racial preferences over
the next 6 years will cost the Nation
$1.1 billion in unnecessary construction
costs. And that doesn’t even include
the administrative costs of running the
program, certifying firms as officially
preferred every single year, and then
running an elaborate enforcement
scheme to ensure that everybody meets
the racial quotas on every transpor-
tation contract.

Also, that $1 billion does not include
litigation costs. As I pointed out, ra-
cial contracting programs are being
struck down all across the country and
more cases continue to be filed. State
governments and the Federal Govern-
ment are being forced to spend count-
less dollars defending plainly unconsti-
tutional race-based quotas. So, let me
reiterate. We are authorizing a bill
that not only requires discrimination,
it wastes over $1 billion of taxpayer
money by ignoring low bidders and fun-
neling contracts to persons who are of
the officially approved race and gender.

The Federal Government ought to
take the lead in ensuring that all citi-
zens are given opportunities without
regard to race, color, national origin,
or gender. In that spirit of equality and
entrepreneurship, my amendment dis-
places the race-based Disadvantaged
Business Enterprise Program with a
race-neutral Emerging Business Enter-
prise Program. So let me make sure ev-
erybody understands. My amendment
replaces the race-based Disadvantaged
Business Enterprise Program with a
race-neutral Emerging Business Enter-
prise Program.

My amendment requires every State
that receives Federal highway dollars
to take concrete and specific action to
enable emerging businesses to compete
for highway contracts and sub-
contracts. For example, States will be
required to maintain a directory of
emerging business enterprises and spe-
cifically provide outreach and recruit-
ing for highway contracts. The bill also
requires targeted outreach and recruit-
ing of emerging businesses owned by
women and minorities. Finally, States
will be required to provide technical
services and assistance on critical
issues such as bonding, lending, and
general business management, includ-
ing estimating and bidding practices.

This amendment requires a major
outreach effort to make sure that peo-
ple understand how to compete for
business. The emerging business enter-
prise amendment offers genuine oppor-
tunity for substantive business devel-
opment of all emerging businesses, re-
gardless of race or gender. The emerg-
ing business enterprise program will
allow small businesses to learn how to
compete instead of simply developing a

destructive dependence on bid pref-
erences.

One example of the destructive tend-
ency of preferences comes from a very
thoughtful book entitled, ‘‘The Affirm-
ative Action Fraud.’’ In that book,
Clint Bolick explains that the Rocky
Mountain News recently tracked 100
companies that received contracts in
1985 under the city of Denver’s racial
preference program. Denver’s minority
contracting program required that a
certain percentage of all contracts had
to be funneled to minority-owned
firms. Ten years later—that was in
1985—10 years later, 42 minority firms
had gone out of business, 34 were still
dependent on this supposedly tem-
porary program, and only 24 were still
in business and actually independent
from the program.

In point of fact, the current DBE pro-
gram has a dismal graduation rate. Ac-
cording to a GAO study, between 1988
and 1992, fewer than 1 percent of the
DBE firms graduated from the DBE
program. The General Accounting Of-
fice reviewed six States to see how the
States were preparing DBEs to com-
pete. In 1992, those 6 States had 4,717
certified disadvantaged business enter-
prises. Out of those, 4,717 DBEs, only 17
graduated—17 out of 4,717. And most of
the DBEs had been in the program at
least 3 years and apparently had
learned very little.

The EBE program is a much needed
replacement of the failed and unconsti-
tutional DBE program. Even the De-
partment of Transportation has con-
ceded that the Disadvantaged Business
Enterprise Program does not prepare
minority businesses to compete in the
real world. On May 30 of last year, DOT
acknowledged the low graduation rates
of its firms and conceded in the fine
print of the Federal Register that,
‘‘The DBE program does not provide
for an encompassing business develop-
ment program.’’

In short, all Federal contracting pro-
grams should meet a four-pronged test.
They must be constitutional, color-
blind, merit-based, and inclusive—con-
stitutional, colorblind, merit-based,
and inclusive. My race-neutral amend-
ment will ensure that the Federal high-
way program passes this test.

It is time to end the divisive dis-
criminatory practice of awarding high-
way and transit construction contracts
based on race, gender and ethnicity of
a company’s ownership. Respect for our
Constitution, our courts, our States,
and our individual citizens demands no
less.

It is time to move beyond racial
quotas and set-asides and focus our na-
tional effort on improving the ability
of small businesses, especially those
who are women and minorities, to com-
pete through genuine outreach and
business development—genuine out-
reach and business development, and
that, Mr. President, is what this
amendment would do. It would take
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out the clearly unconstitutional Dis-
advantaged Business Enterprise Pro-
gram, which is not only unconstitu-
tional, but a conspicuous failure, and
replace it with a race-neutral emerging
business enterprise program that com-
plies with the Constitution and can
succeed.

Mr. President, I will stop at this
point and inquire as to how much time
I have remaining.

The PRESIDING OFFICER (Mr.
SMITH of Oregon). The Senator has 3
hours 38 minutes remaining.

Mr. MCCONNELL. I yield to the dis-
tinguished Senator from New Hamp-
shire whatever time he may need.

Mr. SMITH of New Hampshire. The
Senator caught me a little bit by sur-
prise. I appreciate the Senator yield-
ing. I will take 3 or 4 minutes to make
some comments, Mr. President, on be-
half of my colleague’s amendment.

Again, the Senator from Kentucky is
out in front taking the lead on an issue
which, when you look at it on the sur-
face, appears to be the right thing, but
when you look deeper, you know that
it is not. Again, he has had the courage
to take a lead on this.

This amendment would, I believe, end
one of the most costly and unfair and
unconstitutional, as the Senator from
Kentucky has said, minority set-aside
programs in our Federal Government.
As the Senator has already said,
ISTEA mandates that ‘‘not less than 10
percent’’ of Federal highway and tran-
sit funds be allocated to ‘‘disadvan-
taged business enterprises.’’ These are
firms owned by officially designated
minority groups presumed to be so-
cially and economically disadvantaged.

The Senator from Kentucky already
mentioned the Supreme Court case. In
the 1995 case, the Supreme Court spoke
on this issue in Adarand v. Pena. Sen-
ator MCCONNELL has gone into the de-
tails extensively, and I will not go back
through it. But in that decision, as he
has said, it is explained that not only
the Supreme Court but a U.S. district
court has ruled that this minority set-
aside program is unconstitutional.

It does seem somewhat, I don’t want
to say odd, but maybe ironic that we
on the floor of the Senate have to de-
bate to take language out through an
amendment a piece of legislation that
has already been ruled unconstitu-
tional. I don’t know what that says
about the process, but it does not
sound very good to me that we have to
do that.

It would seem to me that the logical
thing to do would be to not have it in
here; in other words, let’s end this pro-
gram and let’s not have it in the legis-
lation as we proceed. But it is there.

Plain and simple, this is an affirma-
tive action program for contractors.
The administration’s attempt to com-
ply with the Court’s decision by fid-
dling around with the DOT regulations
does not meet the constitutional lit-
mus test. Therefore, it is now incum-
bent on the Congress to bring ISTEA
into compliance with our Constitution.

We now have a major piece of legisla-
tion, i.e. the Intermodal Surface Trans-
portation Efficiency Act, ISTEA, and
in order to pass it, we have to bring it
into compliance with our Constitution.

It is one thing for the Federal Gov-
ernment to carry out unfair quota-
based programs, which most reasonable
people oppose, but it is bordering on
outrageous, if not outrageous in and of
itself, to say that the Federal Govern-
ment should now mandate these very
same unfair quota-based systems on its
face, which is exactly what is going on
without the Senator’s amendment.

This is a time-consuming, a very
costly burden to the States. Some of
the States, like my own State of New
Hampshire, simply don’t have, to be
very candid about it, some of the sig-
nificantly racial minority populations.
So what happens is, it forces us into a
position where we have to deal with
the bureaucracy and twist and turn and
try to jump through as many hoops as
possible to meet that 10 percent DBE
goal, which, as the Senator from Ken-
tucky mentioned, is not good public
policy. As the Senator well knows and
has said—and I agree with him—the op-
portunity to gain employment ought to
be based on merit, not be based on any
type of quota.

So by continuing this and the other
150-plus, I might add, preferential
treatment programs—150 other pref-
erential treatment programs—we are
encouraging businesses to tie their
business strategies to unconstitutional
programs. As I said, what does this say
about our process here, that we are en-
couraging businesses to tie their busi-
ness strategy to something that is un-
constitutional? The Court has spoken;
two courts have spoken. Let’s listen to
the courts. It is sending the wrong
message to many people, whether it is
constitutional students or whether it is
simply the minority startup businesses
that we are trying to help.

A better way, as the Senator has sug-
gested, is to encourage minority entre-
preneurs with a small business out-
reach program, which Senator MCCON-
NELL has in his amendment. It is a
good amendment. This alternative will
still provide assistance to smaller mi-
nority-owned businesses without the
heavy-handed mandate upon our
States.

Most Americans do not support pref-
erential treatment programs, Mr.
President, no matter where they come
from or who they are supposed to help.
We now have an opportunity to end one
right here on the floor of the Senate, to
end special preferential treatment.
This is an opportunity to do that.

I urge my colleagues to do two
things: One, to uphold the Constitu-
tion, which, with all due respect to my
good friend, is more important than
the McConnell amendment, but the
language of the McConnell amendment
should be the second reason we should
support it. So support the Constitution
and support Senator MCCONNELL and
adopt the amendment. I yield to my
colleague.

Mr. MCCONNELL. Mr. President, let
me say to the distinguished Senator
from New Hampshire, this is not ex-
actly an isolated case. The Senator
from New Hampshire mentioned that
the trend in the courts—in fact, Rich-
mond, San Francisco, San Diego, Dade
County, New Orleans, Columbus, Lou-
isiana and Michigan are all court cases
striking down these kinds of pref-
erences; in other words, striking down
Government discrimination based upon
race in general.

What is astonishing, I agree with my
dear friend from New Hampshire, is
that this is in this bill in the wake of
the decision.

I wonder how long it is going to take,
I ask my friend from New Hampshire,
at this rate with every single aggrieved
party having to sue, I wonder if my
friend from New Hampshire has any
sense of how long it may take to get
these preferences off the books and
bring American practice, Government
practice into line with the Constitu-
tion.

Mr. SMITH of New Hampshire. A lot
longer than the Senator from Ken-
tucky and I would want it to take.

Mr. MCCONNELL. We probably won’t
be here.

Mr. SMITH of New Hampshire. I
don’t think so.

Mr. MCCONNELL. It is an astonish-
ing development. I thank my good
friend from New Hampshire for his im-
portant contribution.

Mr. President, I believe the Senator
from Alabama is here and would like to
speak as well. I yield him whatever
time he may need.

Mr. SESSIONS. Mr. President, I
thank Senator MCCONNELL. I say to
Senator SMITH, we appreciate your
comments and thoughtful insight into
this very important subject for our Na-
tion. We want to do the right thing
with regard to all of our citizens. We
want to have a nation in which civil
rights are protected and where every-
one has an equal opportunity to par-
ticipate in the American ideal. It is a
very, very important issue.

I thank Senator MCCONNELL for de-
veloping the kind of amendment that
will accomplish, I think, the legitimate
goals of those who would like to see
more opportunity in contracting Fed-
eral road contracts while at the same
time protecting the great constitu-
tional privileges that all of us in this
Nation have a right to count on.

I serve on both the Environment and
Public Works Committee, from which
this legislation came, and the Judici-
ary Committee. In the Environment
and Public Works Committee, we had
no hearings, took no testimony, did no
study as to the advisability and the
practicality of how these preferences
work out in real life.

For a number of years, I was a U.S.
attorney and had the opportunity to
prosecute criminal cases of all kinds
and sorts. I have a distinct recollection
of a case involving a minority individ-
ual who had gotten, I think, a $250,000
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contract primarily because he was a
minority. He was not the low bidder.
He got the contract because of the pref-
erence set-asides in this highway bill.
He promptly turned around and sub-
contracted the entire contract work to
another contractor, presumably not a
minority contractor, who did all the
work and, in fact, there were false
statements made in the course of this
situation, for which he was convicted.
But there is a lot of abuse in which
people put up individuals as straw peo-
ple just to take advantage of this pro-
vision.

There are a lot of problems with the
implementation of this act that I could
talk about at some length. Fundamen-
tally, I will say the bill is not good pol-
icy. It is not the kind of interference
into the bid process that we ought to
have in this country. But secondly, and
most important, I will talk a few min-
utes about the fact that it is not only
bad policy, but unconstitutional.

We had hearings in the Judiciary
Committee on this subject, both before
the full Judiciary Committee and be-
fore Senator JOHN ASHCROFT’S sub-
committee. The House of Representa-
tives Judiciary Committee has also had
hearings on this, which is chaired by
Representative CANADY from Florida,
who is an eloquent spokesman on this
subject, who has come to see, with ab-
solute clarity, the unconstitutionality
and the unfairness of the racial set-
asides that we now have in this bill.

Let me say this: The McConnell bill
is good. It is a good approach because
it encourages new companies; it helps
people get involved and get into busi-
ness for the first time and gives them
a lot of other advantages. We ought to
do that. We ought to have outreach. We
ought to have affirmative action. That
is a good ideal for America. It is some-
thing that ought to be a part of our law
insofar as it is appropriate to do so.
But it is wrong to have quotas and set-
asides.

We first started affirmative action on
March 6, 1961. That was when President
John F. Kennedy issued this order:

The contractors will take affirmative ac-
tion to ensure that applicants are employed
and treated during their employment with-
out regard to race, color, creed or national
origin.

That is an ideal with which we can
all agree. That is an ideal we can all
support. It is something we ought to
support and we ought to believe in in
this Nation. But President Kennedy did
not go as far as we have gone today,
where we have actual set-asides that
give preferences to one group of people
on account of their race and denies a
benefit or an equal opportunity to an-
other individual on account of their
race. That is what is objectionable
about this legislation.

Let me just say, how did we get to
this point? I have, I think, an idea
about how we got to this point.

Most of us recognize and can remem-
ber that there was systematic discrimi-
nation against African Americans and

other minority groups in this country
as little as 30 years ago by law, in some
instances. This was an unacceptable
event.

When the courts dealt with that,
whether it was a police department or
a fire department or a State agency,
they would enter remedial orders, and
they would put demands on those agen-
cies to take immediate steps to make
up for the explicit discrimination that
had been suffered in that agency or de-
partment. The courts have always af-
firmed that.

Somehow we slipped from these situ-
ations into generalized quotas as part
of American law. That is a move which
is not justified by policy or law, and
the United States Supreme Court, and
other courts, are beginning to make
quite clear that it is unacceptable.

The people of California, with propo-
sition 209, spoke quite clearly as to
their view about it, and the courts
have promptly affirmed proposition
209, even though this administration
and the President of the United States
filed a brief saying it was unconstitu-
tional. The Ninth Circuit Court of Ap-
peals ruled that there is no doubt that
proposition 209, which prohibited these
kinds of quotas and set-asides, was con-
stitutional. I think that we have to
deal with this issue because it will not
go away.

I was present in the Judiciary Com-
mittee hearing when Mr. Pech, who
was the chief operating officer of
Adarand Constructors, testified. And I
have done some research into the law.
And I would like to share my thoughts
with this body.

The Constitution requires all of us,
not just judges, to uphold the Constitu-
tion. We swore an oath, as is on that
chart to do just that. I believe section
1111 of the ISTEA legislation is clearly
unconstitutional under the Adarand
Constructors, Incorporated v. Pena
case, the landmark 1995, Supreme
Court decision.

Adarand involved the same program
with the exact same language in this
new authorization that was in the pre-
vious bill. That was the language the
Supreme Court was dealing with and
reviewed. In Adarand, the Court ruled
all—all—governmental racial classi-
fications, like the ones we have in this
legislation, like the one it was consid-
ering in the Adarand case—the same
language—are subject to the strictest
judicial scrutiny.

The Court held ‘‘federal racial classi-
fications, like those of a state, must
serve a compelling governmental inter-
est and must be narrowly tailored to
further that interest.’’.

It ‘‘must be narrowly tailored.’’
There must be a compelling interest.

Now, some make the argument—and
this is a matter we have heard a lot
about recently—some make the argu-
ment that the Supreme Court did not
strike down this program in Adarand.
But I just say this. It did not uphold it,
clearly. What they did was set a stand-
ard for the validity or invalidity of this

program. And they referred the case
back to the district court who tried it.
And it gave that district court remand
instructions. They remanded it, and
they gave them instructions as to how
they should evaluate whether or not
this statute violated the Constitution.

Justice Scalia, who was on the Su-
preme Court, wrote in his concurrence:

[i]t is unlikely, if not impossible, that the
challenged program would survive under this
understanding of strict scrutiny, but I am
content to let that be decided on remand [by
the district court].

Based on the instructions and the
law, as set forth by the Supreme Court,
it was not surprising that on remand
the Federal district court properly
ruled, on summary judgment, that this
program, this set aside program, was
unconstitutional. They left no doubt
about the constitutionality of this pro-
gram. The district court stated:

I find it difficult to envisage a race-based
classification that is narrowly tailored. By
its very nature, such a program is both
underinclusive and overinclusive.

Now, those are legal terms. Some-
body might think, ‘‘What does that
mean, ‘underinclusive’ and ‘overinclu-
sive’?’’ What the judge was saying sim-
ply: It is unfair. It overincludes people
beyond who ought to be included; and
when you do that, you underinclude
people who have a right to be included
in the bid process, and have a right to
participate in these programs.

That is the fundamental constitu-
tional wrong. It gives advantages to
people who do not deserve it; and it is
a disadvantage to people who do not
deserve to be disadvantaged. That is a
fundamental constitutional principle.
It will not go away.

So the Court also enjoined, issued an
order stopping the defendants from ad-
ministering, that is, Secretary Pena,
from administering section 1003(b) of
the ISTEA.

So I would say to anybody who looks
at this matter fairly and objectively,
without hesitation, there is no doubt
that under the current state of the law,
regarding this specific statute, it has
been declared unconstitutional by the
courts of the United States.

Now, yes, they can appeal this dis-
trict court ruling. But based on the
plain holdings of the Supreme Court,
which the district judge clearly fol-
lowed in his opinion, I submit to you
there is virtually no chance that it will
be reversed. The Supreme Court of the
United States cares about this issue.
They care about making sure every-
body in America has equal treatment.
They want to see race relations in
America improve, but they have stud-
ied it and they have thought about it.

The courts have fulfilled their re-
sponsibility, in my opinion. And what
have they thought? And what have
they decided? Our federal courts have
looked down the long road into the fu-
ture, and they have asked themselves:
Will this Nation be better served if we
allocate goods and resources and con-
tracts based on the color of one’s skin?
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Is that a defensible policy for a nation
to undertake? Can we do that? And
they have concluded, no, you cannot,
because when you do that you deny
someone else an equal right to apply.

Other Supreme Court cases have ren-
dered very similar opinions. Bush v.
Vera, Miller v. Johnson, Shaw v. Reno,
and Richmond v. J.A. Croson Co. all
have subjected Government racial pref-
erences and classifications to the
strictest scrutiny. In each one of these
cases, the Court has found these racial
classifications unconstitutional.

Section 1111 simply reenacts, without
change, the same statutory language
that was invalidated in Adarand Con-
structors, Inc. v. Pena. Mr. President,
section 1111 literally does not change
one single word in the definition of
‘‘socially and economically disadvan-
taged individuals’’.

Both the previous ISTEA legislation
and section 1111 refer to the exact same
definition in the Small Business Act.
This definition states—and I have the
legislation here before me—it states
that ‘‘contractors shall presume that
socially and economically disadvan-
taged individuals, including Black
Americans, Hispanic Americans, Na-
tive Americans, Asian Pacific Ameri-
cans, and other minorities or any other
individual found to be disadvantaged
by the administration under the Small
Business Act, shall be presumed to
meet the standard for socially and eco-
nomically disadvantaged.’’

So that is statute—the problem is
not regulations. Some would say ‘‘Well,
you’re quoting from regulations. They
might change the regulations.’’ This is
the Small Business Act. That is specifi-
cally referred to in this highway bill to
define what ‘‘socially and economically
disadvantaged individuals’’ are. And it
gives a racial preference. It says that a
black individual is presumed to be so-
cially or economically disadvantaged
whereas a struggling white business-
man may not.

So what we have here is an overtly
racial Government classification. That
is why the Supreme Court is concerned
about it. Consequently, nothing in this
reenactment does anything to
strengthen the arguments that this
section is constitutional. We, indeed,
held no hearings on it.

Moreover, there is no legislative
record to support this racial classifica-
tion. The Environment and Public
Works Committee did not hear any tes-
timony concerning the constitutional-
ity of this section or the regulations
promulgated pursuant to its identi-
cally worded predecessor. The only
hearings we had were in the Judiciary
Committee, as I mentioned earlier.

Now, the Clinton administration sug-
gests that the new regulations promul-
gated by the Department of Transpor-
tation somehow strengthen the case for
the constitutionality of this provision.
This, however, is a totally ineffective
argument. Subsequent regulations sim-
ply cannot repair a statute that is, on
its face, unconstitutional. It is difficult

for me to see how anybody would argue
otherwise. The courts have held—and I
will read the opinion of the district
judge here, the district judge, when he
found this thing unconstitutional. He
said:

‘‘The statutes and regulations con-
cerning the SCC program are over-
inclusive, and they presume that all
those in the named minority groups
are economically or, in some act and
regulation, socially disadvantaged.
This presumption is flawed.’’

The Court held that both the regula-
tions and the statute are unconstitu-
tional. The statute is what the Su-
preme Court dealt with when it sent
the district judge its instructions.

Finally, some suggest that the
Adarand v. Pena decision does not
render section 1111 unconstitutional.
They point to the language of Justice
O’Connor when she wrote in the opin-
ion:

We wish to dispel the notion that strict
scrutiny is ‘‘strict in theory but fatal in
fact.’’ The unhappy persistence of both the
practice and the lingering effects of racial
discrimination against minority groups in
this country is an unfortunate reality, and
the government is not disqualified from act-
ing in response to it.

So they say, ‘‘Jeff, she just said what
you say is not true. Adarand really did
not close the door on this statute.’’
But, Mr. President, these advocates do
not read the very next sentence in Jus-
tice O’Connor’s decision where she im-
mediately explains this quotation. Jus-
tice O’Connor’s next sentence cites, as
an example, a State governmental
agency that had been found to have
been engaged in ‘‘pervasive, system-
atic, and obstinate discriminatory con-
duct.’’ All Justice O’Connor says in
this passage is that proven, widespread,
systematic discrimination can justify
‘‘a narrowly tailored race-based rem-
edy.’’ In other words, a limited racial
preference can be constitutional as a
remedy for a proven case of specific
governmental discrimination.

However, section 1111 is not a remedy
for specific governmental racial dis-
crimination. As I said earlier, there has
been no determination in this case that
the administration of the Federal
Highway System is systematically and
pervasively biased in its operation.

Mr. McCONNELL. Will the Senator
yield?

Mr. SESSIONS. Yes.
Mr. McCONNELL. I was listening

carefully to what the Senator from
Alabama had to say. So the law is, as
I understand what the Senator from
Alabama had to say, that the remedy
has to be narrowly tailored to meet ac-
tual past discrimination. Is that essen-
tially the standard here the Senator
from Alabama is talking about?

Mr. SESSIONS. That is correct. Such
is the essential holding and the basic
law of this country. Where you have
systematic, proven discrimination, a
court can issue a remedy that may pro-
vide advantages to one racial group
who has been discriminated against.

Mr. McCONNELL. So that group, I
say to my friend from Alabama, actu-
ally has to have suffered discrimina-
tion?

Mr. SESSIONS. Certainly.
Mr. McCONNELL. The Court was

saying, you could not just carve out a
big part of a program and hand it out
to people based upon what color they
are or what gender they are; is that
correct?

Mr. SESSIONS. Absolutely. This is
not a close question.

Mr. McCONNELL. I ask the Senator
from Alabama, isn’t that what we are
talking about here, what, in fact, has
been done in this bill that we are try-
ing to remedy with this amendment?

Mr. SESSIONS. Precisely so. The
Senator from Kentucky is precisely
correct. He has gone straight to the
heart of this matter and I think makes
a good point.

You know, many of us go around, and
we blame Federal judges for much of
the litigation and problems and some
of these ideas that many people say are
liberal ideas. But in this case, I think
it is the Congress that has been passing
legislation that goes beyond its bounds
and is being brought to task by the
courts.

So, fundamentally, I just further
state that Environment and Public
Works Committee made no findings, we
made no factual analysis of the inter-
state highway program in order to de-
termine there is some sort of system-
atic discrimination ongoing that ought
to be corrected. In fact, I think a good
argument can be made that the objec-
tivity and fairness of the bid process is
virtually above reproach. So there is
just no basis for this. That is why it
has no chance, in my opinion, of ever
passing Supreme Court muster. And
this Congress ought not be passing a
bill that is bad public policy and is un-
constitutional.

Mr. President, I want to read a quote
from Mrs. Valery Pech who testified on
this subject. She is the wife of Mr.
Randy Pech who owns Adarand Con-
structors. She is an owner herself, I be-
lieve. She said:

We started our family-owned company in
1976 specializing in the installation of high-
way guardrail systems. In August of 1989, we
lost yet another Federal highway contract
on which we had submitted the lowest bid.
Adarand lost this job and numerous others,
past and future, not because of poor reputa-
tion, not because our price was too high, not
because we limited our bid date, not for any
other reason but one. Randy, as owner and
operator of Adarand is a white male. We
didn’t like it. We fought the decision. We
contracted a legal foundation to seek help.
Six years later, in 1995, the Supreme Court
ruled for us and against race-based decision-
making in the Adarand Constructors case.

Adarand is the only nonminority guardrail
business in the State of Colorado. All our
competitors are classified as disadvantaged
business enterprises. Their status is DBE,
and contracts are awarded based solely on
the owner’s race or gender regardless of
whether or not they have suffered past dis-
crimination.

She lists those competitors that they
compete against. She notes all of these
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contractors have been in business—her
competitors are minority owned for
over 10 years and have solid reputa-
tions for getting work done. These four
competitors get 95 percent of their
work by being low bidder in other than
Government contracts; yet when they
bid against Adarand for Government
contracts, they get a preference and
are able to get the bid, although they
bid higher.

Do you see the unfairness of it?
These are strong competitive compa-
nies. One simply happens to be headed
by a Hispanic and one is not. The one
who is not gets hurt, and the other one
has an advantage. That is why the polls
of all racial groups feel that these are
not fair and just preferences.

Mr. President, I will not belabor the
subject. Again, I want to congratulate
the Senator from Kentucky for his
leadership in coming forward with a re-
markable proposal that gives oppor-
tunity, gives it affirmatively, reaches
out to help disadvantaged, gives them
a chance to be successful in getting
Government contract work, but at the
same time does not violate the Con-
stitution.

In conclusion, I have no doubt that
this section is unconstitutional. It is
neither supported by a compelling Gov-
ernment interest nor is it narrowly tai-
lored. Therefore, I urge the Senate to
consider Senator MCCONNELL’s amend-
ment. I cannot in good conscience vote
for legislation that I consider to be un-
constitutional.

Mr. WARNER. Mr. President, I say to
the distinguished Senator from Ken-
tucky, I do not wish in any way to
interfere in his presentation, but there
are some of us who have a different
point of view. I am wondering if I could
just talk about 3 or 4 minutes on this
amendment.

Mr. McCONNELL. I say to my friend,
that is fine. I have Senator ASHCROFT
here in support of the amendment, and
we will go to him when you complete.

Mr. WARNER. This will be a very
thorough debate because it is a serious
issue. It seems to me there are many
facets to this debate. One is the impor-
tant one raised by my colleagues who
have just been speaking as to the con-
stitutionality. Then each Senator has
to reach his or her own opinion on the
constitutionality. Then there seem to
be other factors that have to be taken
into consideration.

I rise to alert Senators to take a look
at the importance of this amendment.
It so happens this bill is mine. I was
the author of it as chairman of the sub-
committee. We considered this issue,
and I determined we should keep this
provision in, despite the Adarand case
and the development of the law in the
course of the writing of the bill.

I urge Senators to begin to study, as
a part of their preparation for floor
statements and decisions, the impor-
tant aspect of this amendment on the
growth of the participation by women
in this country in their ability to com-
pete as professionals in this area of
work.

There are charts available; for exam-
ple, in Virginia, the percent of growth
since 1987 in firms of women, an 84 per-
cent increase in the number of firms
that are managed, owned, and operated
by women in my State. Each State is
on this chart. I urge Senators to look
at that.

Then the department of Federal high-
ways, DOT, has prepared for each State
a chart showing the percentage of
these DBE highway contracts that go
to women. Particularly in my State, 44
percent of these contracts under the
DBE Program go to firms that in this
instance are nonminority women—a
very significant amount of work.

Another chart that Senators should
look at is a comparison of the Federal
highway programs that have been since
1983 subject to the DBE provisions, and
the participation by the minority firms
in the Federal program as compared to
the participation in State programs.
My State is not on this particular
chart, but, for example, I will take
Connecticut, 15.7 percent participate
under the Federal program; 5.2 percent
under the State program. Arkansas,
11.9 percent under the Federal pro-
grams; 2.9 percent under the State pro-
grams. I will let the distinguished Sen-
ator from Rhode Island address this
chart; 12 percent in Rhode Island under
the Federal program; 0 percent under
the State program. Maybe there is
some explanation.

I just rise to alert Senators to in-
clude this as part of their study.

Mr. President, some have made state-
ments to the fact that the DBE Pro-
gram has not been effective. I want to
address—and indeed rebut—that point.

Let’s look at the effect on women-
owned highway contracting businesses.
The effect has been dramatic. Since
1987, when women were added to the
DBE, women-owned highway contract-
ing businesses increased in number by
157 percent.

And women-owned businesses get a
significant portion of the DBE funds.
Here are some examples:
Alaska: 75 percent of DBE funds go to

women ($11.8 mil. of $15.7 mil.)
Indiana: 68 percent of DBE funds go to

women ($21.5 mil. of $31.5 mil.)
Mississippi: 87 percent of DBE funds go

to women ($19.5 mil. of $22.4 mil.)
New Hampshire: 63 percent of DBE

funds go to women ($6.0 mil. of $9.6
mil.)

and in my State of Virginia 44 percent
of DBE funds went to women ($14.1 mil.
of $32.6 mil.).

In sum, the DBE Program has helped
promote women’s participation in the
construction industry, and will con-
tinue to do so under this bill and the
new regs.

Without this program, it is question-
able that women would have this op-
portunity. Let’s compare some State
programs—without DBE—and their
Federal aid programs:

Federal
(DBE)

State
(No DBE)

Arkansas ............................................................ 11.9 2.9

Federal
(DBE)

State
(No DBE)

Louisiana ........................................................... 12.4 0.4
Missouri ............................................................. 15.1 1.7

I believe data like that shows that
DBE plays a critical role in allowing
women to compete. This is not a give-
away; they must still be the low bid-
der, obtain bonding, and perform the
contract according to its terms.

The case for opportunities for mi-
norities is equally clear. Thanks to the
DBE Program, persons of all race and
ethnicity have had the opportunity to
compete for federally assisted State
highway contracts.

With regard to the debate about the
constitutionality of this program, I re-
viewed what the Supreme Court said in
the Adarand case.

Justice O’Connor, for the majority,
made it clear that the Federal Govern-
ment may undertake affirmative ac-
tion programs as long as they meet the
‘‘strict scrutiny’’ standard. The Court
did not outlaw Federal affirmative ac-
tion.

Indeed, Justice O’Connor stated:
When race-based action is necessary to fur-

ther a compelling interest, such action is
within constitutional constraints if it satis-
fies the ‘‘narrow tailoring’’ test . . .

As for the district court, to which the
case was remanded, Judge Kane’s deci-
sion did not ban affirmative action ei-
ther.

When Judge Kane looked at the pro-
gram, he said:

I conclude Congress has a strong basis in
evidence for enacting the challenged stat-
utes, which thus serve a ‘‘compelling govern-
mental interest.’’

In other words, the program achieves
one of the two ‘‘strict scrutiny’’ re-
quirements.

As for the second requirement of
‘‘narrow tailoring,’’ U.S. District Judge
Kane stated the program’s regulations
did not meet that requirement.

But given that the Department of
Transportation is readying new regula-
tions that are specifically designed to
meet the narrow tailoring requirement,
it seems to me that that problem is
going to be taken care of.

In sum, the DBE Program will be in
full compliance with Adarand. Indeed,
as the chairman of the Subcommittee
on Transportation, I intend to make
sure of that and hold the Department
to that standard.

Therefore, I believe that the DBE
Program in this bill is both critical to
opportunities for women and minori-
ties in the highway construction indus-
try, and constitutional. It is a program
important to a wide range of socially
and economically disadvantaged per-
sons, including many in the State of
Virginia. Thus, I will be supporting the
committee bill and opposing the pend-
ing amendment.

Mr. President, I ask unanimous con-
sent that two tables be printed in the
RECORD relating to this subject matter.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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HIGHWAY CONTRACTING DOLLARS IN VIRGINIA

Year

Federal-aid
dollars award-

ed
$(1000)1

Federal-aid
dollars to

DBEs
$(1000)1

Annual DBE
goal

percentage

Actual DBE
participation
percentage

1991 ..... 142,821 23,036 12.0 16.1
1992 ..... 131,660 20,903 12.0 15.9
1993 ..... 197,956 31,915 12.0 16.1
1994 ..... 322,354 48,754 12.0 15.1
1995 ..... 220,010 32,688 12.0 14.9
1996 ..... 246,195 32,633 10.0 13.3

1 Contracting dollars awarded by the State for the Federal-aid highway
program, not the annual apportionment.

Women and Minority-Owned Businesses
Share of the Federal Highway Program: In
1996, businesses owned by non-minority
women received $14.1 million (or 5.7% of
total contracting dollars awarded) and mi-
nority-owned firms received $18.5 million
(7.5%). Non-DBEs got the remaining 86.8%.

DBE Firms Ready and Able to Perform
Highway Construction Work: There are 458
DBEs qualified as prime contractors in the
highway construction industry in Virginia.
The State reports that there are more quali-
fied DBE firms than non-DBE firms.

Without DBE Programs Prime Contractors
don’t use DBE Subcontractors on State Con-
tracts: In 1996, DBEs were successful as sub-
contractors in the federal-aid program, but
there was a 34% drop in the use of DBE sub-
contractors in the state program.

WOMEN-BUSINESS-STATES 1996 STATISTICS

A state-by-state listing of the number of
all women-owned companies in 1996 (in thou-
sands) and the percentage change from 1987,
as compiled by the National Foundation for
Women Business Owners:

State Firms in
1996

Percent of
growth

since 1987

Alabama ............................................................. 98,000 87.9
Alaska ................................................................ 26,000 69.6
Arizona ............................................................... 130,000 97.3
Arkansas ............................................................ 68,000 76.0
California ........................................................... 1,082,000 77.7
Colorado ............................................................. 160,000 64.9
Connecticut ........................................................ 103,000 56.2
Delaware ............................................................ 21,000 95.8
District of Columbia .......................................... 19,000 59.2
Florida ................................................................ 497,000 106.3
Georgia ............................................................... 203,000 112.4
Hawaii ................................................................ 39,000 66.8
Idaho .................................................................. 42,000 104.1
Illinois ................................................................ 37,000 74.8
Indiana ............................................................... 167,000 71.0
Iowa ................................................................... 92,000 58.6
Kansas ............................................................... 84,000 43.5
Kentucky ............................................................. 99,000 70.1
Louisiana ........................................................... 102,000 67.7
Maine ................................................................. 48,000 85.3
Maryland ............................................................ 167,000 87.7
Massachusetts ................................................... 192,000 58.5
Michigan ............................................................ 263,000 80.4
Minnesota .......................................................... 166,000 73.5
Mississippi ......................................................... 55,000 73.9
Missouri ............................................................. 155,000 62.1
Montana ............................................................. 34,000 76.7
Nebraska ............................................................ 57,000 63.3
Nevada ............................................................... 47,000 130.0
New Hampshire .................................................. 42,000 69.6
New Jersey ......................................................... 221,000 72.7
New Mexico ........................................................ 57,000 108.0
New York ............................................................ 527,000 70.2
No. Carolina ....................................................... 198,000 94.3
No. Dakota ......................................................... 19,000 37.8
Ohio .................................................................... 306,000 82.5
Oklahoma ........................................................... 107,000 54.3
Pennsylvania ...................................................... 300,000 74.7
Rhode Island ...................................................... 29,000 84.8
So. Carolina ....................................................... 90,000 93.8
So. Dakota ......................................................... 24,000 65.2
Tennessee .......................................................... 139,000 89.9
Texas .................................................................. 552,000 70.1
Utah ................................................................... 63,000 95.5
Vermont .............................................................. 29,000 94.3
Virginia .............................................................. 189,000 84.0
Washington ........................................................ 188,000 91.8
West Virginia ..................................................... 40,000 64.6
Wisconsin ........................................................... 134,000 78.5
Wyoming ............................................................. 19,000 63.7
United States ..................................................... 7,951,000 77.6

Note.—The growth rate in women-owned construction contractors since
1987 was 157% (2.6%–6.7%).

Copyright (C) 1996 The Associated Press 3/26/96.

I yield the floor.
Mr. McCONNELL. Mr. President, if

the Senator from Montana would like

to rotate back and forth, that is cer-
tainly fine with me. Senator ASHCROFT
has been here and is anxious to speak.
I don’t particularly want to get into a
dispute over the speaking order. Is the
Senator from Montana desiring to
speak?

Mr. BAUCUS. I have another com-
mitment that starts in about 5 min-
utes, so if I could speak now that would
help this Senator.

Mr. McCONNELL. I yield the floor.
Mr. BAUCUS. I yield myself such

time as I may consume.
Mr. President, this obviously is a

very important debate. It is the first
civil rights debate we have had in a
long time. It is very important that
the Senate take this extremely seri-
ously because it is such an important
matter. It goes to the heart of what it
is to be an American.

I begin by emphasizing a fact which
puts us into a bigger context, and that
is all of us as Americans want to ex-
pand the economic pie. We all want to
encourage more American entre-
preneurs to start new companies, start
more companies, create new jobs. That
is especially true for women and for
minorities.

We, as Americans, will all be a lot
better off and the country will be bet-
ter off if there are more successful
businesses owned by women, more
owned by African Americans, more
owned by Native Americans. All Amer-
icans, as a consequence, will have more
jobs, will have more community lead-
ers and will have more positive role
models for our daughters and our sons.
We will be a more cohesive country, a
better country. I don’t think there is
any doubt about that. I think there is
a consensus about that.

The question, of course, is how we
can best accomplish that goal. The so-
called DBE Program, the Disadvan-
taged Business Enterprise Program,
takes an important step to accomplish
that objective by giving women and by
giving minority groups a fair shot at
that economic opportunity. It gives
them a seat at the table.

I will take a few moments to explain
the program. First, it was created in
1982 as part of the highway bill signed
by President Reagan. It began in 1982.
It was then expanded in 1987 when the
Senate added women-owned construc-
tion businesses to the category of busi-
nesses that are presumed to be dis-
advantaged.

Let me emphasize this point: The
program we are talking about is based
on the small business program usually
referred to as the section 8 program.
But it is broader than section 8. In 1987,
we expanded the highway Disadvan-
taged Business Enterprise Program to
include not only construction compa-
nies owned by members of minority
groups but also construction compa-
nies owned by women. The expanded
program was continued without change
in ISTEA. That is, in the highway bill
passed in 1991, and the committee has
here proposed to continue it again in

ISTEA II, the highway bill before the
Senate.

How does the program work? The law
says unless the Secretary provides oth-
erwise, at least 10 percent of the money
expended on highway contracts under
the official highway program should go
to small businesses owned by socially
and economically disadvantaged indi-
viduals. So who qualifies? First, you
have to be a small business within the
meaning of the Small Business Act. Be-
yond that, you have to be socially and
economically disadvantaged. There is
the presumption that women and mem-
bers of certain minority groups are in
fact disadvantaged. It is only a pre-
sumption, a presumption that can be
overcome primarily in two ways. One is
that a person who is not a member of
one of the presumptive groups can
show he or she is socially or economi-
cally disadvantaged. That can be
shown. The other way is for a third
party to challenge the eligibility of a
particular contractor, such as a com-
petitor, by showing that the person is
not, in fact, disadvantaged.

Under our Department of Transpor-
tation regulations, each State—let me
underline the word ‘‘State’’—each
State highway program must take var-
ious steps to reach out to disadvan-
taged businesses. In addition, each
State—underline again ‘‘State’’—must
establish an overall goal for the per-
centage of federally funded highway
construction dollars going to women
and minority-owned businesses. Once
that goal is established—again, it is a
goal; some States have more than 10
percent; some States goals are lower
than 10 percent. It is a goal depending
on the State. Once the goal is estab-
lished, the State highway department
establishes another goal for each par-
ticular contract. The goal doesn’t have
to be 10 percent; instead the State can
look at the type of work, and the pool
of available subcontractors and decide
to set a higher goal for certain con-
tracts and a lower goal for others.

Once the goal is established for a
contract, each contractor must make a
good-faith effort to meet the goal—not
mathematically required, not quota re-
quired, but a good-faith effort to meet
it. That is all that the program is. If
the contractor does make a good-faith
effort but finds the qualified sub-
contracts are not available or that
their bids are too high, the contractor
has satisfied his obligation. In a nut-
shell, that describes the program.

So how has it worked? What are the
results? The program has been in place
now for about 15 years. During that
time, the percentage of Federal high-
way expenditures going to disadvan-
taged businesses has risen from barely
8 percent in 1992 to almost 15 percent
today. In my State of Montana, 1996,
the State expended $133 million on
ISTEA or highway projects. Of that, $27
million—slightly more than 20 per-
cent—went to DBE’s.

To companies like Omo Construction
in Billings, MT—Ron Omo started out
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with a pick up, that is all he had, and
the will to be his own staff. He was cer-
tified as a DBE in 1986. In 1997 his com-
pany received $4 million in prime con-
tracts and subcontractors.

Or Greenway Enterprises, in Helena,
which is run by Dee Hoovestall, who
started out with a backyard seeding
company and now runs a large con-
struction company in my State.

There are others, people who have
created jobs and improved our commu-
nities. With that as background, I
would like to respond to the principal
criticisms that have been made of the
Disadvantaged Business Enterprise
Program.

Three points: First, the program is
constitutional; second, the program is
fair; and third, it works.

It has been argued that the Disadvan-
taged Business Enterprise Program is
unconstitutional. I disagree. There are
important constitutional questions,
and they deserve careful attention, but
when you look at the decision of the
Supreme Court, the decisions of the
district court, and the new proposed
regulations, the program passes con-
stitutional muster.

Let’s start with the decision of the
Supreme Court. In the Adarand deci-
sion, the Supreme Court held that a
Federal affirmative action program is
subject to what the lawyers call ‘‘strict
scrutiny.’’ In other words, to pass con-
stitutional muster, the Government
must show that the program furthers a
compelling interest—and that is a
given in this case; the lower court even
found that—and also uses a narrowly
tailored means to do so. Strict scrutiny
means compelling Government interest
and, second, that the program is nar-
rowly tailored.

The Supreme Court did not hold that
the program was unconstitutional.
Again, the Supreme Court did not hold
that the program was unconstitu-
tional. Nobody can refute that state-
ment.

In fact, the Court went out of its way
to say that subjecting the Federal af-
firmative action program to strict
scrutiny was not equivalent to finding
that the program is unconstitutional.

In a majority opinion, Justice O’Con-
nor said:

We wish to dispel the notion that strict
scrutiny is ‘‘strict in theory, but fatal in
fact.’’ . . . the unhappy persistence of both
the practice and the lingering effects of ra-
cial discrimination against minority groups
in this country is an unfortunate reality, and
government is not disqualified from acting
in response to it. . . .

The Court gives some examples and
then it says:

When race-based action is necessary to fur-
ther a compelling interest, such action is
within the constitutional constraints if it
satisfies the ‘‘narrow tailoring’’ test this
Court has set out in previous cases.

Having established that strict scru-
tiny applies, the Supreme Court re-
manded the case so that the lower
court could consider whether the pro-
gram furthers a compelling interest
and is narrowly tailored.

The district court judge issued its
opinion in June of last year. It is a
mixed bag.

After reviewing the legislative his-
tory, the judge found that ‘‘Congress
had sufficient evidence, at the time
these measures were enacted, to deter-
mine reasonably and intelligently that
discriminatory barriers existed in Fed-
eral contracting.’’

Therefore, he concluded that ‘‘Con-
gress has a strong basis in evidence for
enacting the challenged statutes’’ and
that the program was justified by a
compelling Government interest. That
was the district court speaking.

Then the judge turned to the second
part of the test, narrow tailoring.

Looking at the details of the Federal
lands highway program, he concluded
that it was not flexible enough or suffi-
ciently related to past discrimination
to meet the narrow tailoring test.
Therefore, because the program did not
pass both parts of the strict scrutiny
test, he held as a district court judge
that it was unconstitutional.

Let me make three points about this
decision.

First, the decision itself applies only
to the Federal lands highway program
in Colorado.

Second, a single district court’s deci-
sion that a Federal statute is unconsti-
tutional is, obviously, not the last
word. Such decisions frequently are re-
versed on appeal, and this decision has
been appealed.

In fact, there are many law profes-
sors who have written that, in their
view, the district court decision that
the statute is unconstitutional is in
error.

Third, the court was looking at the
current program. But that program is
changing.

A few years ago, President Clinton
ordered a review of all Federal affirma-
tive action programs. In response, Sec-
retary Slater has proposed significant
changes to the DBE Program, designed
to make the program more flexible,
more targeted, and, in a nutshell, more
narrowly tailored. The proposed new
rules would make several important
changes.

First, they replace the 10 percent
goal with a new goal that’s based on an
estimate of the extent to which dis-
crimination has affected construction
contracting in each State. Again, no
numerical goal.

Second, they give more emphasis to
incentives like outreach and technical
assistance.

Third, they confirm that contract
goals are not binding. If a contractor
makes a good-faith effort to find quali-
fied women or minority-owned sub-
contractors, but fails to meet the goal,
there is no penalty. If you do your best,
that is good enough.

Moreover, the regulations allow the
Secretary to waive the requirements if
a contractor comes up with an alter-
native approach that is as good or bet-
ter then the approach in the rules.

Putting all this together, the Su-
preme Court held that the program is

subject to strict scrutiny, but empha-
sized that it does not mean that the
program is unconstitutional.

The only district court to consider
the question held that there is a com-
pelling interest, but not narrow tailor-
ing. The proposed new rules directly
address narrow tailoring by making
the program even more flexible and
targeted. In light of this, I believe that
the DBE Program is constitutional.

My second point is that the program
is fair. It’s fair because it helps women
and minorities get a seat at the bidding
table—not the only seat, not the best
seat, but simply a seat at the table, an
opportunity to compete against equal-
ly qualified contractors.

Let’s face the facts. We all wish we
lived in a society that does not dis-
criminate based on gender or race.
Well, we don’t. Women and members of
minority groups do face barriers that
the rest of us do not. That is why the
DBE Program was created. That is why
it was expanded in 1987 to include
women.

Let me give you an example. In 1984
the Transportation Subcommittee held
an oversight hearing to review the im-
plementation of the 1982 highway bill.
A woman named Wendy Johnson testi-
fied about the discrimination in the
construction industry. She said:

Few, if any, of the major contractors of
State departments of transportation are
making aggressive, affirmative efforts to re-
cruit women . . . Yet, we have documented
that many women want and need these jobs.

Let me make a point about discrimi-
nation another way. Look at the sta-
tistics. Women still earn only 72 per-
cent of what men earn for comparable
work. Women own about one-third of
all small businesses. But women-owned
businesses only receive 3 percent of
Federal procurement dollars. Minori-
ties make up 20 percent of the U.S. pop-
ulation but own only 9 percent of the
construction businesses, and those
businesses receive only 4 percent of
construction receipts.

According to the General Counsel of
the Transportation Department, ‘‘Mi-
nority and women-owned firms report
that they are routinely unable to se-
cure subcontracts on private work
where there are no affirmative action
requirements and that white-owned
prime contractors reject minority or
women-owned firms even when they
offer the lowest bid.’’

The DBE Program helps women and
members of minority groups overcome
these barriers. That is why, to my
mind, the program is fair.

My third point is that the disadvan-
taged business——

Mr. WARNER. If the Senator will
yield, I think that is a very important
point, and it supplements what I
brought to the attention of the Sen-
ators earlier. They better do a little
homework on this issue as they ap-
proach this particular amendment.

Mr. BAUCUS. That is a very good
point, particularly as to how much this
has helped women become an equal
force in this society—or getting there.
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Third, the Disadvantaged Business

Enterprise Program works. After the
program went into effect, the percent-
age of highway expenditures going to
disadvantaged businesses rose signifi-
cantly, from 8 percent in 1982 to 12.9
percent in 1983. It has remained pretty
stable ever since.

The percentage of expenditures going
to women-owned businesses has risen
steadily, from 3.1 percent in 1983 to 6.7
percent in 1996. That is still pretty low.
After all, women make up more than
half of the population and own one-
third of all small businesses. Maybe 6.7
percent is nothing to crow about, but
it’s more than double the percentage of
expenditures that went to women-
owned businesses in 1983, before women
were added to the DBE Program.

We can look at it another way. What
would happen if this program were re-
pealed? In recent years, several States
have eliminated their own disadvan-
taged business enterprise programs,
and the results have been dramatic.

In 1989, Michigan repealed its dis-
advantaged business enterprise pro-
gram for State highway contracts.
Within 9 months, the percentage of
highway dollars going to minority-
owned businesses fell to zero. The per-
centage of highway dollars going to
women-owned businesses receiving
highway contracts fell to 1 percent.

By 1996, the total percentage of
women and minority-owned businesses
receiving State highway contracts was
still about 1 percent. At the same time,
for Federal highway contracts in
Michigan, operating under the Federal
program, women and minority-owned
businesses received 12.7 percent of the
contract dollars.

In other words, on Federal highway
construction projects, operating with a
DBE program, women and minority-
owned businesses received a 12 times
greater share of contracting dollars
than they did on State projects operat-
ing without such a program. Mr. Presi-
dent, that is because the program was
repealed in Michigan.

There have been similar results in
other States and cities, and this obvi-
ously tells us something. It is obvi-
ously a warning. That is, if we repeal
the Federal program or cut the Federal
program way back—which, in effect,
the McConnell amendment does—op-
portunities for women and minority-
owned businesses are likely to suffer a
sharp decline.

Think about what that will mean for
hundreds of new, startup companies all
across our country.

In many cases, women and minority
group members have worked for years
to build up their companies. They have
borrowed thousands of dollars for ex-
pensive construction equipment, all
based on the expectation that in Amer-
ica they will have a fair shot, a fair
shot at highway construction con-
tracts.

If now, in this bill, we eliminate the
DBE Program, a lot of small businesses
will be left high and dry.

Pulling all this together, the Dis-
advantaged Business Enterprise Pro-
gram is constitutional, it’s fair, it
works, and it is good for America. We
should maintain the program, not
weaken or repeal it.

That brings me to the McConnell
amendment. The amendment repeals
the Disadvantaged Business Enterprise
Program and replaces it with some-
thing called the ‘‘Emerging Business
Enterprise Program.’’ This program re-
quires each State to establish a pro-
gram for outreach, education, and
technical assistance for small busi-
nesses. But that is about it.

I am all for outreach and I am all for
education and technical assistance.
Who isn’t? But by eliminating contract
goals—not quotas, but goals—the
McConnell amendment dilutes the pro-
gram down to almost nothing. And by
doing so, it really misses the point.

Women and minority group members
who own small construction companies
often do need outreach, they often do
need education and technical assist-
ance, but in many cases that is not
enough. Even when they have the in-
formation and the technical skills,
they often find that they just can’t
crack into the market. That is why we
need to do more, why we need to estab-
lish goals, goals that should be flexible
and should be based on the specific cir-
cumstances of each State—and they
are. But without goals against which
we can measure progress, our commit-
ment to expanded opportunity is noth-
ing more than an empty promise.

Fifteen years ago, we made a com-
mitment. We told women and minor-
ity-owned businesses in this country
that we would give them an oppor-
tunity to compete, we would give them
a seat at the table.

The program has worked. It has cre-
ated more opportunity, not less, and
it’s still necessary.

As President Clinton has said, ‘‘In
the fight for the future, we need all
hands on deck, and some of those hands
still need a helping hand.’’

Mr. President, I urge that we main-
tain our commitment to opportunity,
to inclusiveness, and to lending a help-
ing hand. I urge that the MCCONNELL
amendment be defeated.

Mr. ASHCROFT addressed the Chair.
The PRESIDING OFFICER (Mr. SES-

SIONS). Who yields time?
Mr. WARNER. On behalf of the Sen-

ator from Kentucky, I yield such time
as the Senator from Missouri wishes.

Mr. ASHCROFT. Mr. President, I ask
unanimous consent that, in accordance
with an agreement reached between
the Members on the floor, that Senator
KERRY of Massachusetts be allowed to
speak following my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ASHCROFT. Mr. President, I am
pleased to take part in the debate to
reauthorize the Intermodal Surface
Transportation Efficiency Act of 1997,
commonly known as ISTEA. This de-
bate was originally scheduled to take

place the first week in May. As we all
know, the current measure is designed
to end in the last week in April and,
had we not debated this until the first
week of May, there would have been an
interruption in the funding and the op-
portunity to build highways in this
country. So I express my appreciation
to the majority leader for moving this
debate up and making it possible for us
to address this issue in a timely man-
ner. When we are talking about the
construction of infrastructure, which
allows the body politic to be nourished
by the stream of commerce, I think it
is important that we don’t interrupt
that stream. I thank the majority lead-
er.

Although I rise to speak specifically
on the amendment of the Senator from
Kentucky, I briefly would like to talk
about the underlying bill. I must say, I
am grateful, on behalf of the citizens of
Missouri, for the work that has been
done on this bill to ensure a fair return
to Missourians for the kind of con-
tribution that they make to the high-
way trust fund. I especially thank the
senior Senator from the State of Mis-
souri, KIT BOND, for his tireless effort
in this battle. No Senator in this
Chamber, in my judgment, has made a
more conscientious and consistent ef-
fort to make sure that there was fair-
ness in the allocation of these highway
resources than Senator KIT BOND.

To me, the issue is clear, and it has
been clear throughout the entire de-
bate. When a Missourian fills the gas
tank and pays 4.3 cents in Federal fuel
taxes, that money should go to improv-
ing the roads of the State rather than
paying for additional Federal spending
on some social program in a distant
State, and that is another improve-
ment that this bill reflects, putting
highway taxes back into the highway
trust fund.

Mr. WARNER. Mr. President, will the
Senator yield? I compliment the Sen-
ator for recognizing the contributions
of Senator BOND. As my colleague
knows, a good deal of money has been
added to this bill. Senator BOND laid
the foundation, together with the Sen-
ator’s support, whereby this became a
reality in the sequencing in the Byrd-
Gramm-Baucus-WARNER amendment.
But that foundation was laid by the
distinguished senior Senator. He serves
on the committee and helped develop
the underlying bill and the amend-
ment.

I thank the Senator for his participa-
tion. Missouri sent two strong pro-
ponents for this highway bill, and I
compliment the Senator.

Mr. ASHCROFT. I thank the Senator
from Virginia. His recognition of the
contribution of Senator BOND of Mis-
souri is appreciated and appropriate. I
think the decision, which involved both
the authorizing committee and the
Budget Committee, to dedicate the 4.3-
cent fuel tax to highways is a good one,
and I am pleased to support that aspect
of this bill. I believe that when this is
all over, Missourians will now see a 91
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cent return on each dollar as opposed
to a dismal 80 cents that it received
under the former funding scheme.
Under the formula that was passed out
of the Environment and Public Works
Committee, Missouri will receive $3.6
billion compared to $2.4 billion that
Missouri received over the last 6 years
of the 1991 highway bill. Missouri’s av-
erage allocation per year would be
around $600 million as opposed to
around $400 million that the State re-
ceived under the old bill. I believe this
allocation of highway trust money to
the development and construction of
highways is appropriate.

I would add that this is not taking
from other Government programs. This
is the allocation of highway trust
money for highways. Uniquely, we are
beginning to get to the place where we
focus resources that we take from peo-
ple who use the highways on the high-
ways. That is a major benefit. I would
like to see a 100 percent return on Mis-
souri’s investments. I appreciate the
advancements made over the last few
days, and I am committed to working
with the Budget Committee to see that
these additional funds are offset so
that we can stay within the budget
caps that were approved by this Con-
gress last session.

I quickly would like to address one
more issue. This is the amendment
that was voted on yesterday to take
away State highway funds if they do
not establish a blood alcohol content of
.08 for drunk-driving violations. I op-
posed this amendment, not because I
do not abhor drunk driving. Far too
many of us have lost loved ones as a re-
sult of this tragedy. However, I believe
States are in the best position to make
the decision on the best way to elimi-
nate drunk driving. The ‘‘stick’’ ap-
proach offered in the amendment was
rejected by the 104th Congress, when
we repealed the Federal speed limit. I
believe the ‘‘carrot’’ approach, con-
tained in the safety provisions of this
bill, which contain a .08 option, is the
appropriate method to allow States the
freedom to establish comprehensive
programs to discourage drunk driving.
That is why the National Governors
Association, the National Association
of Governors’ Highway Safety Rep-
resentatives, the National Conference
of State Legislatures, the National As-
sociation of Counties, and the Amer-
ican Association of State Highway and
Transportation Officials support the
safety provisions contained in the bill.
I look forward to the continued debate
on the underlying policies in this bill.

Now I would like to address the pol-
icy and constitutional principles raised
by Senator MCCONNELL’s amendment,
which I have cosponsored. The specific
issue raised by Senator MCCONNELL’s
amendment is whether we should reau-
thorize provisions in the ISTEA bill
which treat two identically situated in-
dividuals differently, based solely on
their race. Let me just say, again, the
question or issue raised by Senator
MCCONNELL’s amendment is whether

we should reauthorize provisions of the
bill which require that we treat two
identically situated individuals dif-
ferently only because of their race.

Specifically, a provision in the
ISTEA measure requires that 10 per-
cent of the amounts made available
under certain titles of the act shall be
set aside for small business concerns
owned and controlled by socially and
economically disadvantaged individ-
uals. The provision goes on to define
‘‘socially and economically disadvan-
taged individuals’’ by cross-reference
to section 8(d) of the Small Business
Act.

If you go to that section, you will
find that a Government contractor
shall presume that ‘‘socially and eco-
nomically disadvantaged individuals’’
include black Americans, Hispanic
Americans, Native Americans, Asian
Pacific Americans, and other minori-
ties. The net effect of these provisions
is that if two bids come in from two
subcontractors, one owned by a white
male and the other by a racial minor-
ity, and the bids are the same, or even
close, the job will go to the minority-
owned company, not the low bidder.

I find this objectionable as a matter
of public policy. But the question fac-
ing the Senate is more than a debate
over policy. The U.S. Supreme Court
has made it clear that a constitutional
principle is at stake. Members of this
body have differed on the question of
whether the Government should treat
people differently solely because of
their race. Personally, I believe that
we all desperately want a future of ra-
cial reconciliation in which race is
simply no longer relevant. People of
good faith can differ on how best to
achieve racial harmony. My own view
is that the best way is to usher in a fu-
ture of racial reconciliation by ending
race-conscious Government programs,
starting today. You don’t end racial
discrimination by promoting racial dis-
crimination.

But, while the race-based set-asides
in ISTEA are part of this broader de-
bate about whether the Government
should let racial factors cloud its deci-
sions—a debate that raises difficult
questions—the ISTEA race-based set-
asides are an easy case. In the first
place, the particular race-based set-
asides in the transportation bill rep-
resent an issue of constitutional prin-
ciple.

We cannot evaluate these set-asides
as if we were legislating on a blank
slate. The Supreme Court, and now a
Federal district court on remand, have
considered these set-asides and de-
clared them constitutionally suspect.
These courts did not consider a similar
program, or a related program, but the
exact program that is at issue today.

In the 1995 Adarand decision, the Su-
preme Court held that race-based Gov-
ernment programs are subject to the
most exacting level of scrutiny. The
Court rejected the notion that the Gov-
ernment’s use of race should be subject
to a more relaxed standard because the

Government’s stated purpose was as-
sisting rather than disadvantaging ra-
cial minorities. Instead, the Court
made clear that when the Government
makes distinctions on the basis of race,
it is engaging in a dangerous business,
and such laws will survive only if they
are narrowly tailored to serve a com-
pelling Government interest.

The Supreme Court stopped just
short of declaring the program uncon-
stitutional, leaving that task for the
district court after any additional de-
velopment of the record that was nec-
essary. In June of last year, the dis-
trict court to which the Supreme Court
referred the measure confirmed what
seemed obvious; namely, that the Fed-
eral Government’s race-based set-
asides were unconstitutional under the
Supreme Court’s demanding test of
strict scrutiny. As Judge Kane empha-
sized, the race-based presumption of
economic disadvantage is both over-
and underinclusive. Indeed, the district
court said it is not narrow at all; it is
both too broad on the one side and too
narrow on the other side. It falls be-
cause it is not narrowly tailored. Judge
Kane observed that the Sultan of
Brunei—I assume because this is an
Asian Pacific person, a minority—in
spite of being one of the wealthiest per-
sons in the world, would qualify be-
cause of race-based consciousness that
is specified in the act and would pre-
sumptively qualify as a disadvantaged
business entity. The district court un-
derstands that if you are trying to cor-
rect social and business disadvantage,
economic disadvantage, and instead of
using something that is narrowly tai-
lored to address social and economic
disadvantage you use something as
broad as race, you are using a category
which is overly broad and can’t be con-
sidered to be strictly tailored—can’t be
said to be narrowly tailored.

We know there are individuals in the
Asian Pacific ethnic group or minority
who are as wealthy as any individuals
in our entire culture and some as poor
as any individuals in our entire cul-
ture. The fact is that the racial iden-
tity of an individual does not carry an
individual into the specific narrow cat-
egory of being socially or economically
disadvantaged.

My concerns with the effect of the
court decisions on Congress’ ability to
reauthorize these provisions, led me to
convene a hearing in the Constitution
Subcommittee of the Judiciary Com-
mittee of the Senate, which I have the
privilege of chairing, to examine the
constitutionality of the provision. At
that hearing we were privileged to re-
ceive testimony from Valery Pech,
who, along with her husband, Randy,
runs Adarand Constructors, the plain-
tiff in the Adarand cases. She provided
the subcommittee with a firsthand
look at how this program has operated
in practice and the impact it has had
on their business.

She testified how this program has
caused their firm to lose several con-
tracts, despite being the low bidder on
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the job. She has also testified that the
beneficiaries of this program, which is
purportedly targeted at disadvantaged
business entities, are, in fact, well-es-
tablished firms. It has already been
noted on the floor of this Senate that
most of the time those firms, when
they win a contract, win it based on
the fact that they are the low bidders,
but when they are involved in this kind
of contract for federally related tasks,
they do not even have to be the low
bidder.

I think it should be said that the gen-
eral public of the country does not
want to spend its money if it is not
really helping someone who is needy,
but just helping someone who is a part
of a broad category to get a job which
they don’t earn by being the best in the
competition. The American way is not
to award the prize to the one who has
this race or that race, or has this dis-
advantage or that disadvantage by the
law. The American system has been to
reward achievement and merit. This is
a fundamental value of our culture. It
is also reflected in our Constitution,
and it was reinforced in the Adarand
case, both at the Supreme Court level
and on the remand. This is not the only
set of cases that has decided this.

As a matter of fact, it has been rep-
resented on the floor that there has
been no other case in which this has
been decided. But I think, if not di-
rectly on point at least so similar that
one could not ignore it, is the case of
Houston Contractors Association v.
The Metropolitan Transit Authority of
Harris County. In that instance, it was
another U.S. Federal district court
which ruled, consistent with the U.S.
Supreme Court, that such set-asides
and quotas and preferences as are con-
tained in the ISTEA bill are simply
wrong. Those courts, I believe, would
provide more than an adequate basis;
they would provide a compelling argu-
ment that we adopt the amendment as
propounded and proposed by the Sen-
ator from Kentucky.

The two Adarand decisions make
plain the unconstitutionality of the
ISTEA set-asides. But removing this
provision from the bill as unconstitu-
tional should be an easy decision for
Congress for a second reason—the pro-
gram uses race for a plainly impermis-
sible end. The Constitution obligates
the Congress to reject unconstitutional
legislation whether or not the courts
have, as here, already held the legisla-
tion unconstitutional. Wholly apart
from the conclusions of the two
Adarand courts, it is obvious that the
ISTEA set-asides use racial classifica-
tions in an impermissible way.

Reasonable persons can differ as to
whether the Constitution forbids the
Government from using race as a fac-
tor in rectifying past racial discrimina-
tion. You might have a different situa-
tion if you were saying the statute set
up a presumption that there had been
racial discrimination and then used
race as the basis for rectifying that ra-
cial discrimination. That is not what

the Disadvantaged Business Enterprise
Program does.

As its name suggests, the Disadvan-
taged Business Enterprise Program
seeks to assure that a certain percent-
age of Government contracting dollars
flow to—and here are the words—‘‘so-
cially and economically disadvantaged
individuals.’’

The statute then defines a disadvan-
taged business enterprise as any busi-
ness owned by members of certain eth-
nic groups and, since 1987, businesses
owned by women of any race.

In the statute, you say that you are
trying to correct the problem, which is
social and economic, and then you get
to the remedy, and the remedy that is
proposed is not based on social con-
cerns, it is not based on economics; it
is based on race.

The truth of the matter is that the
Supreme Court says you have to nar-
rowly tailor the remedy and focus the
remedy on the problem, but here the
statute says that there is a problem
that is social and economic but then
has a solution which is racial. Obvi-
ously, the district court even saw the
humor of the lack of fit between prob-
lem and remedy. So far does the racial
remedy miss the social and economic
problem that it would allow the Sultan
of Brunei, one of the richest people in
the world, to be presumed socially and
economically disadvantaged.

It is clear, you do not have to have a
Supreme Court ruling, you do not have
to have the district court rulings, you
do not have to have a second district
court ruling in the State of Texas to
tell you this. I don’t think you have to
be a rocket scientist or law school pro-
fessor. If the problem is social and eco-
nomic and your solutions should be
narrowly tailored, the solution should
be social and economic. It should be fo-
cused on the problem. But instead of
this statute focusing the solution on
the problem of social and economic dis-
advantage, it focuses the solution on
race, which wasn’t something that was
mentioned as the problem to begin
with.

The notion that every small business
owned by racial minorities is somehow
economically disadvantaged is non-
sense. It flies in the face of reality. As
a matter of fact, it is an affront to
many of the businesses owned by racial
minorities or women in this country.
Many are very successful. For us to
presume that because a black person or
a Hispanic person or an Asian person
owns a business it is disadvantaged or
it is economically failing is for us to
engage in rank prejudice, in my mind.

I cannot imagine going up to some-
one and saying, ‘‘I see that your com-
puter business is disadvantaged, it’s
economically failing, it needs Govern-
ment assistance, you are a charity
case.’’

‘‘Why?’’
‘‘Because your race is a minority

race.’’
That is un-American to me. It would

be an affront to me if I were told that

in spite of my balance sheet, in spite of
my portfolio, in spite of the fact that
we had orders backlogged, we couldn’t
supply the demand, in spite of the fact
our profits were up, we were still eco-
nomically and socially disadvantaged
just because of the way we were born,
the color of our skin. That is an affront
to the dignity of the individuals that
this law apparently hopes to protect.

I simply could not in good conscience
go to my fellow Americans and say,
‘‘Well, your bottom line may show that
you are successful and your stock may
be worth millions and you may be get-
ting lots of contracts and you may be
beating everybody else in your busi-
ness, but you’re a failure because of
your race,’’ or ‘‘you are disadvantaged
because of your race.’’ That is some-
thing that we should not do as a coun-
try. Government should not go to peo-
ple and say, ‘‘We’re going to presume
you’re a failure, we are going to pre-
sume you economically can’t make it,
that you are socially disadvantaged be-
cause you are of a certain race or a cer-
tain ethnic minority.’’

I can’t believe that. Why should we
suggest that? We have seen time and
time again, and we see it more and
more frequently, people without regard
to race, because of this economy. The
economy of America doesn’t make de-
cisions based on race—look how many
of the role models that are used in sell-
ing products all across this country are
people of a wide variety of racial and
ethnic backgrounds. Some of the most
valuable endorsements in America are
endorsements from people who, accord-
ing to this law, would be socially and
economically disadvantaged because of
race. I would hate to tell some of those
people they were disadvantaged. They
might take out their wallet and buy
me on the spot. They might buy every-
thing that I own, and they could prob-
ably do it out of petty cash.

I think the day has passed when we
as a nation should try to tell people be-
cause they are of a particular race that
they have an economic or social dis-
advantage, when it is pretty clear,
when the facts of the matter just
might be incontrovertible that they
are not disadvantaged.

At the hearing we held in the Con-
stitution Subcommittee, a number of
witnesses testified concerning the un-
constitutionality of these set-asides
and the futility of the Clinton adminis-
tration’s efforts to implement this
flawed program and to continue to tell
people that based on race alone they
are somehow economically disadvan-
taged or unsuccessful. For example,
Professor George LaNoue, of the Uni-
versity of Maryland, provided a de-
tailed account of how the administra-
tion has failed to conduct the kind of
detailed statistical analysis necessary
to justify a race-based program. There
is no evidence of how specific groups
have been the subject of particular acts
of discrimination and how the program
is tailored to address these instances of
discrimination. Thus, according to Pro-
fessor LaNoue, there is no compelling
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1 Footnotes at end of article.

interest to justify the use of race as a
proxy or as a way of defining remedy in
this context.

Other constitutional scholars focused
on the critical lack of narrow tailoring
in this statute. As Professor Eugene
Volokh of the UCLA law school stated:

The statute as now written . . . is not
something that can be saved through any
regulations. It seems to be fatally overinclu-
sive, and that strikes me as an easy case
that it is not narrowly tailored.

Easy case.
Professor Volokh’s testimony re-

flects the fact that the Constitution al-
lows the Federal Government to use
race as a factor only in the rarest of
circumstances and only with surgical
precision. Well, surgical precision
would probably have lopped off the Sul-
tan of Brunei, I might say.

As the constitutional scholars on our
panel concluded, the race-based set-
asides in this bill are not drafted with
sufficient precision or supported with
enough statistical evidence to survive
constitutional scrutiny.

I ask unanimous consent to have
printed in the RECORD an excerpt of the
written testimony of Professor LaNoue
and the full written testimony of Pro-
fessor Volokh.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
THE COMPELLING INTEREST BASIS FOR THE

USE OF RACE AND ETHNIC CONSCIOUS MEANS
IN THE U.S. DOT PROPOSED REGULATIONS
FOR MODIFYING ITS DBE PROGRAM: AN
ANALYSIS

(Excerpts of testimony before the Sub-
committee on the Constitution, Federal-
ism and Property Rights of the Committee
on the Judiciary U.S. Senate by George R.
La Noue, Professor of Political Science,
Policy Sciences Graduate Program, Uni-
versity of Maryland Baltimore County, and
University of Maryland Graduate School
Baltimore; Director, Project on Civil
Rights and Public Contracts (Phone 410–
455–2180); (Currently Visiting Scholar, In-
stitute for Governmental Studies, Univer-
sity of California Berkeley) (Phone-510–527–
6088), September 30, 1997)
Criticisms of the Administration’s failure

to produce information necessary to support
a compelling interest or narrow tailoring
with regard to the use of racial and ethnic
preferences in federal procurement pro-
grams.

Despite the fact that more than two years
have passed since the Supreme’s Court’s de-
cision in Adarand v. Pena, and despite the
fact that the Justice Department and other
federal agencies have devoted a considerable
amount of their formidable resources to re-
sponding to Adarand, the federal government
still have not produced:

1. Any findings about whether there has
been any discrimination by any federal agen-
cy in the contemporary procurement proc-
ess.

2. Any findings about whether any state
DOT agency or any other state agency has
discriminated in the award of federal con-
tract dollars.

3. Any findings about whether there has
been any underutilization of qualified, will-
ing and able MBE contractors in federal pro-
curement or federally assisted procurement
as prime contractors or subcontractors. The
federal government has completed no dispar-
ity study that could create the ‘‘proper find-

ings’’ the judiciary requires of governments
before they employ race conscious measures.

4. Any findings about whether, when MBEs
bid on contracts, they are proportionately
successful. No study or who bids on federal
contracts has been released.

5. Any statistical analysis of whether the
particular racial and ethnic groups granted
presumptive eligibility are in fact disadvan-
taged because of patterns of deliberate exclu-
sion or discrimination in recent years.

6. Any evaluation of the effectiveness of
existing federal race neutral programs or the
possibility of creating new ones.

7. On May 23, 1996, the Justice Department
proposed ‘‘benchmark limits’’ for each indus-
try which were intended to represent the
‘‘level of minority contracting that one
would reasonably expect to find in a market
absent discrimination or its effects.’’ and to
control the decision of whether race con-
scious means were necessary in federal pro-
curement related to that industry. (61 Fed.
Reg. 26042, 26045, 1996). These benchmark lim-
its still have not been produced. (‘‘Response
to Comments to Justice Departments Pro-
posed Reforms to Affirmative action in Fed-
eral Procurement,’’ 62 Fed. Reg. 25650. 1997)
The Department apparently thought such
benchmark limits were essential to narrow
tailoring and stated: ‘‘Application of the
benchmark limits ensures that any reliance
on race is closely tied to the best available
analysis of the relative capacity of minority
firms to perform the work in question—or
what their capacity would be in the absence
of discrimination.’’ (61 Fed. Reg. 26042, 26049,
1996).

Given this premise, the failure to develop
the benchmark limits suggests federal goals
are not narrowly tailored.

TESTIMONY BEFORE THE SUBCOMMITTEE ON
THE CONSTITUTION, FEDERALISM AND PROP-
ERTY RIGHTS OF THE U.S. SENATE COMMIT-
TEE ON THE JUDICIARY

(By Eugene Volokh, Acting Professor of Law,
UCLA Law School)

1. THE ISTEA IS UNCONSTITUTIONAL

There are hard cases and easy cases under
the Supreme Court’s race discrimination ju-
risprudence. This is a pretty easy case.

To be constitutional, a racially discrimina-
tory program must be narrowly tailored to a
compelling state interest. The ISTEA is not
narrowly tailored in at least four ways:

A. Overinclusiveness. I know of no evidence
that, say, South Asians or Cuban-Americans,
or Spanish-Americans, or East Asians are
currently suffering from massive race dis-
crimination or the legacy of past discrimina-
tion. Doubtless there’s some discrimination
against these groups, just as there’s some
against Jews (my own ethnic group),
Italians, Irish, and others. But there’s no
evidence that there’s anywhere near enough
discrimination to justify preferences for
these favored groups, or to explain why Af-
ghans, who are not seen as South Asians,
should be treated differently from Paki-
stanis, who are.1

This alone makes the ISTEA unconstitu-
tional under the Court’s decision in City of
Richmond v. J.A. Croson Co.,2 and unconstitu-
tional in a way that no regulations can fix,
because the statute itself contains the im-
permissible classifications and the regula-
tions must remain consistent with the stat-
ute.

B. Mismatch between the alleged discrimina-
tion and the remedy. ‘‘Narrow tailoring’’
means that the racial classification must
closely fit the government’s interest in rem-
edying discrimination; but the remedy here
simply doesn’t correspond to the alleged dis-
criminatory conduct.

Consider, for instance, the supposed lend-
ing discrimination against minority-owned
businesses. If indeed lenders are refusing to
lend to qualified minority businesses, the
narrowly tailored remedy is to prevent or
compensate for this refusal: For instance, to
set up a corporation that will lend to all
qualified businesses that have been passed
over by other lenders. In fact, if these busi-
nesses are really qualified, then there’s
money to be made doing this; the remedy
can thus even be self-funding.

But the statute doesn’t contain any nar-
rowly-tailored remedy like this. Instead, it
provides a set-aside to all minority-owned
businesses, whether or not they have suf-
fered from discrimination in lending, with
absolutely no program that specifically ad-
dresses the supposedly grave problem of
lending discrimination.

In fact, the statute’s ‘‘remedy’’ here is ac-
tually perverse, helping those who seem to
need help least. Those businesses that bene-
fit from the set-aside are the ones that ulti-
mately did get the loans they needed. Those
that suffered most, that couldn’t get the
loans, are out of business and aren’t helped
by the set-aside at all.

C. The need for a race-neutral alternative.
The lending example would also be a race-
neutral remedy—it would help all businesses
that were unfairly denied funding, regardless
of their owners’ race. The Court has clearly
said that race-based remedies are allowed
only when race-neutral alternatives are un-
available.3 But the statute imposes a set-
aside that’s required regardless of the avail-
ability of race-neutral solutions.

D. The need for geographical tailoring. Dif-
ferent parts of the country have wildly dif-
ferent ethnic compositions. Hawaii, which is
majority non-white, is a very different place
from Maine, and you’d expect very different
levels of minority participation in each
state’s contracting industry.

Likewise, different parts of the country
have different levels of participation by
women in contracting, and different levels of
ethnic discrimination against different eth-
nic groups. Having a uniform set-aside
throughout the country, regardless of all
these factors, is the opposite of narrow tai-
loring.

This is a somewhat controversial point; for
instance, the Adarand trial court has taken a
different view.4 Still it seems to make com-
mon sense. If contracting discrimination
against minorities in one state is largely
eradicated—or if the paucity of minority
contractors in that state is caused by the
small minority population in the state—then
it’s wrong to discriminate against whites
there just because substantial discrimina-
tion against minorities continues elsewhere.
Congress is quite right to try to create na-
tionwide remedies, but ‘‘narrow tailoring’’
consists of creating nationwide remedies
that are tailored to local conditions, not
remedies that treat the entire country as
one undifferentiated mass.

Perhaps someone can propose some statu-
tory changes that will make ISTEA’s race
preference program constitutional. I doubt
that this is possible, but one can’t know
until one sees the specific proposal. But in
its current form ISTEA is clearly invalid.

2. CONGRESS’S CONSTITUTIONAL DUTIES

In Adarand Constructors, Inc. v. Pena,5 the
Court held that race classifications must
pass strict scrutiny. This means that the
Court will strictly scrutinize them, but it
also means that Congress must strictly scru-
tinize them, too. Before Congress enacts any
racially discriminatory program, Congress
itself must verify that the program is indeed
narrowly tailored to a compelling state in-
terest.
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This is especially so because the Court has

suggested that it may in some measure defer
to Congress’s factual findings. Though the
Court never abandons its own duty to inde-
pendently review the facts, it acknowledges
Congress’s factfinding capabilities, and thus
listens carefully to Congress’s judgments.

This deference, then, would mean that the
Court is trusting Congress to do the right
thing: To look at the facts carefully and
skeptically, and to make sure that race pref-
erences aren’t just politically convenient or
seemingly useful, but genuinely and ineluc-
tably necessary. Congress’s solemn constitu-
tional obligation would thus be made even
graver by the fact that a coordinate branch
is relying on Congress’s faithful discharge of
its duties.

3. A PRACTICAL NOTE

So far, I have made two rather technical
legal points; I’d like to briefly step back and
make a more practical one.

People on both sides of this debate share a
common goal: To eliminate discrimination.
That’s why the government properly de-
mands that contractors not discriminate.
But under ISTEA, the government in the
same breath tells the Adarand Constructors
of the world: ‘‘While we’re demanding that
you not discriminate—while we’re telling
you that race discrimination is a horrible
evil—we’re at the same time proudly dis-
criminating against you because of your
race. You must never treat an employee or a
subcontractor worse than another because
he’s black or Hispanic or Asian. But we are
treating you worse than others because
you’re white.’’

Is that fair? And will it really work to-
wards our shared goal of ending discrimina-
tion? It seems to me the answer to both
these question is ‘‘no.’’

FOOTNOTES

1 In theory, the presumption of social disadvantage
is rebuttable—but mostly in theory. In practice, nei-
ther the federal government nor state grant recipi-
ents have a duty to investigate whether a sup-
posedly ‘‘disadvantaged’’ minority is indeed dis-
advantaged. Adarand Constructors v. Pena 965 F.
Supp. 1556, 1565 (D. Colo. 1997). In fact, state grant
recipients are required to presume disadvantage
until a third party comes forward with contrary evi-
dence. 49 C.F.R. pt. 23, subpt. D, app. A.

Moreover, while members of favored racial groups
get the benefit of the presumption, members of
other groups who are also socially disadvantaged
have to show this disadvantage by clear and convinc-
ing evidence—a far higher standard than the conven-
tional ‘‘preponderance of the evidence.’’ 13 C.F.R.
§ 124.105(c).

The deck is thus stacked very much in the direc-
tion of treating the racial presumption as being es-
sentially dispositive.

2 488 U.S. 469, 506 (1989).
3 Adarand Constructors, Inc. v. Pena, 515 U.S. 200,

237–38 (1995); Croson, 488 U.S. at 507.
4 Adarand Constructors, Inc. v. Pena, 965 F. Supp.

1556, 1573 (D. Colo. 1997).
5 115 S. Ct. 2097 (1995).

Mr. ASHCROFT. Mr. President, the
Constitution gives the Congress an im-
portant duty in upholding the Con-
stitution. The oath we take to uphold
the Constitution gives us an obligation
to vote against unconstitutional laws.
The hearing I held in the Constitution
Subcommittee convinced me that this
is clearly one of those unconstitutional
provisions that should be removed from
the statute.

I yield the floor.
Mr. MCCONNELL. Mr. President, can

I say very briefly to the Senator from
Missouri how much I appreciate his
fine addition to this debate and how
grateful I am for his leadership on this
important issue, as well as the distin-

guished Senator from Alabama, the
current occupant of the Chair. They
both understand the issue well and
make an important contribution to the
debate.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Massachusetts is recognized.

Mr. KERRY. Mr. President, I yield
myself, with the permission of the
manager, such time as I may use.

I have listened carefully now to a
number of the arguments for the
amendment of the Senator from Ken-
tucky, and I am confident that a good
many of my colleagues will join me in
adamantly opposing this amendment
and, most important, the arguments
and the approach that underlie it. This
is a very, very significant debate for
the Senate, and it is the first very sig-
nificant confrontation, though it will
probably—not probably, certainly—not
be the last on the issue of race.

This is a fundamental challenge to an
effort that this country has under-
taken to make real the promises of our
Founding Fathers and the fundamental
values of our Nation: economic oppor-
tunity, equal opportunity, a chance to
be able to share in the remarkable as-
sets of our Nation.

I listened carefully to the Senator
from Missouri, and one phrase in par-
ticular in his comments that he kept
repeating was that the economy of
America doesn’t make decisions based
on race; let me repeat, the economy of
America doesn’t make decisions based
on race.

First of all, I respectfully submit to
my friend from Missouri, the economy,
per se, doesn’t make the decisions; peo-
ple make the decisions, people within
the economy, CEOs of companies,
boards of directors, shareholders, whole
companies, individual employers, whol-
ly owned subsidiaries. But it is individ-
uals, it is the bosses who hire, it is the
individuals who commit a company to
a particular direction.

The fact is that individuals in Amer-
ica discriminate. Even in 1998 they dis-
criminate, and anybody who believes
that there is not sufficient level of dis-
crimination with respect to women-
owned businesses and minority-owned
businesses, minorities themselves or
women themselves within the market-
place is not looking at the statistics, is
not looking at the cases, is not looking
at the evidence which clearly docu-
ments the existence of that discrimina-
tion. I will say more about that in a
minute, Mr. President.

There are three fundamental reasons
why we should not accept the amend-
ment of the Senator from Kentucky.
Reason No. 1 is the program for dis-
advantaged business enterprises, the
DBE Program, is constitutional. It will
pass constitutional muster, contrary to
the arguments that are being set forth.

Secondly, because of the discrimina-
tion that I have just broadly pointed
to, it is necessary.

And thirdly, Mr. President, it works;
it works brilliantly. There is no reason

that we should take a program which
already reaches out to a very small
group of disadvantaged people and
broaden the definitions so as to give
more of the very little that goes to the
disadvantaged to the vast majority
who are already getting the vast ma-
jority of what the Federal Government
expends in its programs.

I might add, there is, indeed, a com-
pelling interest in the Federal Govern-
ment making this kind of choice about
how the Federal Government will ex-
pend Federal dollars.

Mr. President, let me point out, first
of all, this is not a quota. It is a set-
aside of a specific amount of money,
but there is no specific direction as to
who gets that amount of money. There
is no quota of numbers of women, no
quotas of numbers of particular races.
It is open to any disadvantaged busi-
ness enterprise.

And while we set aside a very specific
sum of money, we do not allocate it
with specificity. We set a national
goal. And it is appropriate in this coun-
try to set national goals for what we
will do to try to break down the walls
of discrimination, the barriers against
equal opportunity, in order to give peo-
ple an opportunity to share in the full
breadth of the upside of the economy of
our Nation.

Mr. President, this goal is renegoti-
ated annually. And it has worked very
well to encourage disadvantaged busi-
ness participation in these contracts. I
add, most States have exceeded the 10
percent goal, but there is flexibility
where it is needed. And existing law
authorizes the Secretary of Transpor-
tation to lower that goal in order to re-
spond to local conditions.

So when my colleague says that
there has to be a level of flexibility,
and it has to be narrowly defined, I re-
spectfully suggest that part of that
narrowness is met by the fact that the
Secretary of Transportation has the
ability to lower that goal under very
clear circumstances.

I point out to my colleagues that
since this program began, first as an
administrative initiative in the late
1970s, and later by statute in 1982, it
has been an extraordinarily successful
tool for leveling the playing field in
Government contracting and for rem-
edying racial and sex discrimination,
which still persist.

I add to my colleagues, where you
have a showing of clear cases or a his-
tory or a pattern or instances of this
kind of discrimination, we have an af-
firmative obligation, both a statutory
one and a moral one, to make certain
that we are going to do something very
specific to respond to that kind of dis-
crimination. And, as I will show, the
evidence is so overwhelming as to what
happens when you do not have it, that
it is clear why there is a compelling in-
terest for the Government to put this
kind of effort into place.

Many of the firms that have been
able to use the program, the women-
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owned firms or minority-owned busi-
nesses, literally would have been ex-
cluded from doing so altogether were it
not for the DBE program. And it is not,
as my colleague from Missouri said—he
kept saying that since we set up this
kind of goal, some people of race be-
lieve that they are at a disadvantage
because of their race. Ask people who
participate in the program. There are
countless people who will tell you they
never believed they were disadvan-
taged. They do not think they are dis-
advantaged today. And, in fact, it is
only because of the existence of the
program that they have been able to
prove to people that not only do they
not believe they are disadvantaged, but
they are not because they can perform
equally as well as any majority firm.
And that, in fact, has been a record
which has prompted many States to
come back and be extraordinarily sup-
portive of the program.

In 1996, I am pleased to say, Massa-
chusetts exceeded its goal of providing
11 percent of the Federally assisted
highway dollars to DBEs by providing
about 13.6 percent in total to DBEs.
And I add, in one multi-year project
alone, Massachusetts provided 147
women-owned businesses and 227 mi-
nority-owned businesses with an aggre-
gate amount of some $500 million of
contracts. And the program has been
an enormous success and very well re-
ceived, Mr. President.

So, let me look at the constitutional
issue for a moment, if I may.

Contrary to the arguments of the
Senator from Missouri, and others, I
believe that a careful examination of
the Adarand case will show that the
Court made it very clear that ‘‘strict
scrutiny,’’ as he said, is the appro-
priate constitutional review standard.
But that means that you then look to
the ‘‘compelling State interest’’ and to
the ‘‘narrowly tailored’’ definition in
order to see whether or not it will pass
muster.

Unfortunately, Mr. President, as I
mentioned earlier, there are just
countless examples across the country
of what happens when you do not have
this kind of effort. Although minorities
make up over 20 percent of the popu-
lation, minority-owned firms con-
stitute only 9 percent of all U.S. con-
struction firms, and a mere 5 percent of
Federal construction receipts.

So you can see the sort of downward
curve between total levels of popu-
lation, levels of construction, and then
levels of receipts with respect to the
outlays by the United States to those
firms.

Women own approximately 9.2 per-
cent of the Nation’s construction
firms, but according to the Urban In-
stitute’s recent study, their companies
earn only half of what is earned by
their male-owned counterparts.

Now, let us look at this question of
‘‘narrowly tailored,’’ Mr. President.

The DBE program is a very flexibly
defined program. It allows for each
State to respond to local conditions.

And, by definition, by allowing each
State to respond to the needs of that
State, it becomes very narrowly tai-
lored. In the implementation, the DBE
program has authority to waive the
DBE goal. It can waive it completely
where it is not possible to achieve the
goal in a particular contract or for a
given year.

In addition, the Department of
Transportation recently proposed regu-
lations to modify the program even
further so as to help with compliance
with the Adarand test. So you cannot
come to the floor of the Senate and
measure the program exclusively by
what might have been in place several
years ago, since already proposed are a
set of requirements that respond very
specifically to the requirements of the
Adarand test.

In fact, the Department of Transpor-
tation has received over 300 public
comments in response to the proposed
rules. And the States that commented
on the rules overwhelmingly supported
the Federal DBE program.

Let me call the Senate’s attention to
the specific regulatory changes which
deal with this question of ‘‘narrowly
tailored’’ and of ‘‘flexibility,’’ and
which clearly bring it within constitu-
tional muster.

First of all, the Department of Trans-
portation is building even more flexi-
bility into the program by setting
goals that reflect the availability and
the capacity of DBEs in a given mar-
ket. And the contract recipients will be
allowed greater flexibility to consider
local circumstances in formulating
their plans to achieve DBE participa-
tion.

Second, states and localities imple-
menting the DBE program will be di-
rected to use race neutral—let me em-
phasize this. The Senator from Mis-
souri kept saying the decision will be
made on the basis of race. In fact, there
are specific race-neutral aspects to the
program, such as outreach, training,
technical assistance, and simplifying
bonding or surety costs in the bid prep-
aration. And those are used in order to
achieve as broad a DBE participation
as possible before any race-based as-
pect of the program is used. So the
race-based aspect is pushed way down
to the bottom of the list of criteria—
only if you cannot satisfy the goals by
virtue of those original considerations.

Third, the new regulations will rein-
force existing provisions to ensure that
firms owned by wealthy individuals are
not certified as DBEs and to clarify
that non-minority individuals who
have suffered discrimination can be
certified as DBE owners and become el-
igible to receive the same program ben-
efits as minority-owned DBEs.

Now, I do not see how anybody, ex-
amining those three regulatory
changes as a consequence of the
Adarand decision, could say that that
is not a legitimate effort to meet the
standards of ‘‘narrowly tailored’’ and
of ‘‘flexibility.’’

Mr. President, let me turn to the
question of ‘‘compelling interest’’ and

of ‘‘need.’’ Because in addition to being
constitutional on its face, it is my
judgment that only at peril could you
turn your back on the reality of what
has happened in many parts of our
country.

In some States, the State DBE goals
were repealed. So let us look at what
happened where they were repealed,
Mr. President. Was it a neutral reac-
tion? No. Was it a marginal reaction?
No. In point of fact, it was a draconian
step backwards. Without a State goal
for DBEs, the contracts to women-
owned and minority-owned construc-
tion businesses in a number of different
States plummeted.

We see prime contractors that use
DBEs on Federally-assisted construc-
tion projects which had DBE goals
often excluded DBE goals on State
projects where there were no State
goals. So in other words, you could
have a company come in and they
would be adhering to the Federal
standards, but where there was no
State goal they made absolutely no ef-
fort whatsoever in order to try to reach
out to a disadvantaged businesses in
their State-sponsored contracts.

In Michigan, just to take one exam-
ple, within 9 months of ending the
State DBE program, minority-owned
businesses were completely shut out of
the State highway construction
projects. They received no contracts at
all. By 1996, there was a tiny rebound
to 1.1 percent, representing only 31 sub-
contracts. This compared to Michigan’s
Federal DBE participation of 554 sub-
contracts worth 12.7 percent. That is
the difference, Mr. President—12.7 per-
cent versus first none—zero; then
creeping up to 1.1 percent.

Louisiana experienced a similar dis-
parity between Federal DBE participa-
tion, where the 1996 DBE negotiated
goal was 10 percent, and State partici-
pation where there was no State DBE
program. In Federally assisted
projects, disadvantaged women-owned
and minority-owned contractors re-
ceived 160 prime and subcontracts
worth 12.4 percent of Louisiana’s Fed-
eral contract dollars, compared to a
State participation in a mere two
prime contracts and 12 subcontracts.
That was worth only .4 percent of the
State highway construction dollars.

In Hillsborough County, FL, awards
to minority-owned contractors fell by
99 percent—99 percent—after the mi-
nority contracting program was ended.

In San Jose, CA, suspension of the
city’s minority contracting program in
1989 resulted in a decrease of more than
80 percent in minority business partici-
pation in the city’s prime contracts.

Now, I ask my colleagues, is that just
the economy of our country speaking,
an economy at one moment that is ca-
pable of having 12 percent and at an-
other moment, where they lose the in-
centive to do it, to drop down to zero,
to drop down by 99 percent, to drop
down by 80 percent, to have .4 percent
at the State level while at the Federal
level there are 12 percent? You could
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not have a more compelling interest if
you tried, for understanding why it is
that in this country we need to con-
tinue to break down those barriers of
resistance. And there is nothing com-
pelling in the proposal to take away
from that marginal percentage and
give it to those majority contracts and
contractors who already are getting
the lion’s share of what we expend for
transit and highway construction at
the Federal level in this Nation.

Mr. President, as the Ranking Mem-
ber of the Small Business Committee, I
find two aspects of this MCCONNELL
amendment particularly troubling.

First, the amendment expands the
definition of who is eligible for help to
include the vast majority of construc-
tion firms. Now, I am in favor of help-
ing small businesses. We have done a
lot in the Small Business Committee to
make sure that they are helped. As a
group, they ought to receive a greater
percentage of Federal contract oppor-
tunities. And I want them to. All of the
growth in our economy comes from
small businesses. In fact, I cosponsored
a bill with Chairman BOND last year
that raised the small business Federal
contracting goal from 20 percent to 23
percent.

But this program is intended to help
level the playing field for businesses
owned by individuals that have histori-
cally suffered racial, ethnic or sex dis-
crimination in Federal construction
contracting and that continue to suffer
that kind of discrimination. It helps
women-owned businesses, minority-
owned businesses, and majority-owned
businesses that have suffered discrimi-
nation. They receive about 15 percent
of the Department of Transportation-
assisted contract dollars.

Mr. President, the other 85 percent
still goes to nondisadvantaged major-
ity-owned companies. To increase the
assistance to that universe of busi-
nesses that, according to the Federal
Procurement Data Center, now receive
62 percent of contracts above $25,000,
and a higher percentage of those below,
would dilute the very salutary effects
of the program on companies owned by
truly disadvantaged individuals.

Second, and finally, the amendment
proposes that the Senate substitute re-
quirements for outreach compilations
and directories of assistance and sur-
veys of existing emerging businesses
for the national DBE goal and the cur-
rent DBE program. The proposed sub-
stitute program will be expensive to
implement because of the detailed re-
quirements for compilation and direc-
tories and the frequency with which
updates have to be performed.

In addition to being expensive to im-
plement, much of what is proposed as
the substitute for the DBE program is
simply duplicative of aspects of the ex-
isting DBE program and many of the
Small Business Administration’s pro-
grams that are already in place. Each
year, the SBA provides outreach, train-
ing, technical, bonding, and surety as-
sistance to thousands of Federal con-

tractors through a wide variety of pro-
grams. Those programs include the
SBA’s procurement center representa-
tives, its more than 950 Small Business
Development Centers, its Women’s
Business Centers, and assistance pro-
vided through the procurement and mi-
nority small business staff in SBA’s
network of 69 offices throughout the
country. It is hardly necessary to du-
plicate that or to come at it with some
kind of add-on program.

Mr. President, time has shown that
the DBE program works. It is a pro-
gram that meets constitutional mus-
ter. It is a program that has a rational,
national compelling interest. I hope
that my colleagues will not undo what
has proven to be of enormous benefit to
countless minority- and women-owned
businesses in the country. Thank you,
Mr. President.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. WELLSTONE. I said to my col-
league from Utah I will take less than
5 minutes.

The PRESIDING OFFICER. Who
yields?

Mr. BAUCUS. Mr. President, I yield 5
minutes to the distinguished Senator
from Minnesota.

Mr. WELLSTONE. Mr. President, I
will keep it very simple. As a Senator
from Minnesota, I rise in strong sup-
port of this Disadvantaged Business
Enterprise Program, what we are call-
ing the DBE program. For people who
are watching, if you didn’t catch it, it
is Disadvantaged Business Enterprise
Program.

This program sets out a goal of 10
percent of the highway construction
funds. The attempt is to make sure
that 10 percent of these funds go to dis-
advantaged businesses, and the focus is
on ‘‘minority businesses’’ and busi-
nesses owned by women.

My State of Minnesota has essen-
tially had the equivalent of this pro-
gram since 1980. One of the reasons I
am really proud of being a Senator
from Minnesota is I think we have a
really strong, progressive, justice tra-
dition. In the last 5 years, Minnesota
Department of Transportation has ex-
ceeded the 10 percent goal. We have
been between about 11 and 13 percent
for contracts that have gone out to
‘‘minority’’-owned businesses and to
women-owned businesses.

Mr. President, the important point to
make for colleagues is that these busi-
nesses have been able to win these con-
tracts because of a level playing field.
It has enabled them to get their foot in
the door. They haven’t been able to ob-
tain these contracts because they have
a bid that comes in higher than other
contractors. Other things have to be
equal. They don’t get these contracts
because they do shoddy work. It is be-
cause these are effective businesses
that do good work. What you have is a
situation where around the country we
have made the argument through this
Disadvantage Business Enterprise Pro-
gram, we are serious about entrepre-
neurship.

We think it is indeed better that the
people who make the capital invest-
ment decisions in the communities we
live in are people who own businesses
and live in those communities, not peo-
ple who make decisions over martinis
halfway across the world. We are not
talking about big multinational cor-
porations.

Insofar as we are focused on our local
economies and insofar as we are talk-
ing about entrepreneurship, I will tell
you, as a member of the Small Busi-
ness Committee, I have loved working
on these issues. I am not ashamed to
say that small businesses have been my
teachers. I was a teacher, a college
teacher. I never owned a small busi-
ness, and I have learned a lot about
what it takes to do so. But it is abso-
lutely true that most of the growth in
our economy is in the small business
sector.

It is absolutely true that if we want
to expand opportunities and if we don’t
want to turn our gaze away from an
unpleasant reality, which is that we
still have discrimination in our coun-
try—does anybody believe that Amer-
ica is blind to issues of race? Does any-
body believe that we have conquered
all of this? Does anybody believe that
we don’t want to try and redress some
major historical grievances? That is
what we are doing through this pro-
gram.

It does just what the title says—it is
the disadvantaged business enterprise
program. It sets a goal of 10 percent of
highway money going to these contrac-
tors which are owned by minorities and
women. It has been enormously suc-
cessful in the State of Minnesota. We
exceed that goal. It enables people to
get their foot in the door, start their
businesses, and then they become suc-
cessful in a whole lot of other areas as
well.

I think then you have this kind of
marriage between, on the one hand,
trying to expand opportunity, on the
other hand trying to correct a histori-
cal injustice, and—although there are
only two hands—on the third hand,
also being serious about promoting en-
trepreneurship, also being serious
about making sure that women and
people of color in our communities are
able to obtain some of the funding that
comes out of these contracts.

Instead, it will be a close vote. I hope
we win. I think we should win. I do not
believe that the U.S. Senate ought to
be turning the clock back 30 years. I
think we should be moving forward. I
think a vote which would eliminate
this program, the DBE program, would
be an enormous step not forward for
expanding opportunities, not forward
for promoting entrepreneurship, not
forward for women and minorities hav-
ing these opportunities, it would be a
giant leap backward.

That is why I come to the floor to
speak in behalf of this program.

Mr. MCCONNELL. Mr. President, I
yield the distinguished Senator from
Utah such time as he may need.
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Mr. HATCH. I thank my colleague.
Over thirty years ago, the U.S. Sen-

ate passed the Civil Rights Act of 1964.
It was historic legislation, and its sup-
porters showed great moral courage in
seeing it through.

The principle underlying that Act
was equal treatment: The federal gov-
ernment should treat all persons equal-
ly, regardless of their race, color, na-
tional origin or sex. Indeed, it should
mandate equal treatment from employ-
ers, labor unions, providers of public
accommodation as well as many oth-
ers.

Now, Contrary to popular mythology,
however, the Senate was not ahead of
the moral curve when it passed the 1964
Act. Polls taken at the time show that
a majority of Americans supported the
legislation. Indeed, they continue to
support it. They know that its prin-
ciple is fundamental. The United
States government has no business
making distinctions based on skin
color or sex. Period.

But there were many vocal opponents
too. It is important to give credit to
the members of the Senate who re-
sisted those opponents by passing the
legislation.

Somewhere over the course of the
last generation, the federal govern-
ment started to fall away from the 1964
Act’s fundamental principle. In the
name of ‘‘affirmative action,’’ is sub-
stituted a policy of preference based on
race and sex for the policy of equal
treatment. And that is why the term
‘‘affirmative action’’ sometimes has a
bad connotation. The fact is, affirma-
tive action calls for outreach, job
training, education—those type of
things I think everybody is for, and
certainly I am for.

I have no doubt that the supporters
of preferences were—and still are—well
meaning. They wanted to do something
about this country’s very real history
of racial and gender inequity. But the
policy they created stood the color-
and gender-blind principle of the 1964
Civil Rights Act on its head.

I believe that it was a serious error
to compromise one of our most fun-
damental principles. Despite assur-
ances from preference supporters that
these programs will be only tem-
porary—lasting for a few years at
most—preference programs now per-
meate the Federal Government. Rather
than withering away, they are showing
a remarkable tendency to expand. New
programs are added. New groups de-
mand to be included. Under one pro-
gram, preferences are now available to
no less than forty ethnic groups.

Each time such an expansion occurs,
we become less like the color- and gen-
der-blind country that we aspire to be
and more like those countries where an
ethnic spoils system has been a way of
life for centuries.

Who would have thought it would be
so difficult for the Federal Government
to reclaim the moral high ground? The
public has never supported preferences.
They have been demanding a return to

equal treatment since preferences were
first implemented. But the Federal
Government’s decision to compromise
its principles has proven to be habit
forming. Despite the public’s support
for a return to equal treatment, many
of our Nation’s leaders have refused to
stand up for principle.

Even the most indefensible programs
are tough to eliminate. ISTEA man-
dates that ‘‘not less than 10 percent’’ of
Federal highways and transit funds be
allocated to ‘‘disadvantaged business
enterprises,’’ which firms owned by
designated minority groups are pre-
sumed to be. It is a set-aside, pure and
simple.

Now, I might add here that these so-
called disadvantaged business enter-
prises need not be actually disadvan-
taged. Minority business owners who
qualify for this program need not be
poor or even middle class. The secret
about this program is that, like many
racial and gender preference programs,
its beneficiaries are quite often
wealthy. It is worse than no help for
those—of all races and ethnicities—
who could really use a helping hand.
Such programs lull the good people of
this Nation into believing that some-
thing’s being done when in fact little
or nothing is being done to help out
those who really need the help.

If any set-aside program ought to be
eliminated, this should be the one. It is
the very same program confronted by
the Supreme Court in the 1995 land-
mark case, Adarand Constructors v.
Pena. At that time, the Court laid
down a standard of strict scrutiny for
this program and others like it. Under
such a standard, the program is uncon-
stitutional unless the federal govern-
ment can demonstrate a compelling
purpose and has offered a solution that
is narrowly tailored to serve that pur-
pose. It’s a tough standard meet, but
it’s the standard our Constitution de-
mands.

Last year, on remand, the District
Court in Colorado applied the strict
scrutiny standard and found this pro-
gram to be wanting. The Court there-
fore held the program to be unconstitu-
tional. That was after the Supreme
Court had remanded it to the court to
determine whether it deserved to see
the light of day and the District court
of Colorado in applying the scrutiny
standard found this program to be un-
constitutional.

That decision was no fluke. Since the
Supreme Court’s decision in Adarand,
set aside programs have been consist-
ently found to be unconstitutional by
the federal courts. Yet, the bill being
considered by the Senate blithely reau-
thorizes the program. In doing so, it ig-
nores our responsibility to bring the
program into compliance with the Con-
stitution. That is a responsibility we
cannot shirk.

The United States Senate is now seri-
ously behind the moral curve on this
issue. The public supports a return to
principle. The courts are demanding it.
The proposed amendment can do that.

It eliminates set-asides based on race
and sex and substitutes a non-discrimi-
natory program of assistance for
‘‘emerging business enterprises,’’ some-
thing that most of us can agree on. It
will help put us back on the right road.
I urge you to support it.

Now, if you want the litany of the
forty ethnic groups, here it is: African
Americans, Hispanic Americans, Na-
tive Americans—including American
Indians, Eskimos, Aleuts and Native
Hawaiians), Asian-Pacific Americans—
including persons from Burma, Thai-
land, Malaysia, Indonesia, Singapore,
Brunei, Japan, China, Taiwan, Laos,
Cambodia, Vietnam, Korea, the
Phillipines, the Republic of Palau, the
Marshall Islands, Micronesia, the
Northern Mariana Islands, Guam,
Samoa, Macao, Hong Kong, Fiji,
Tonga, Kiribati, Tuvalu, and Nauru,
and Subcontinent Asian Americans—
including persons from India, Pakistan,
Bangladesh, Sri Lanka, Bhutan, the
Maldive Islands and Nepal. Just think
about that. What we are doing is creat-
ing all kinds of special interest groups
who are vying for these programs and,
in the end, the wealthy are getting
them anyway. But if we have the
amendment of the distinguished Sen-
ator from Kentucky, we will be provid-
ing an opportunity for those truly
emerging businesses that are disadvan-
taged.

To me, I see a tremendous difference
between the language in the bill and
the language proposed by the Senator
from Kentucky, and I think the lan-
guage proposed by the Senator from
Kentucky is constitutional, where the
language in the bill is unconstitu-
tional.

I yield the floor.
Mr. MCCONNELL addressed the

Chair.
Mr. CHAFEE. Does the Senator have

a short request? I wanted to speak.
Mr. MCCONNELL. I thank the distin-

guished Senator from Utah. He has
been a leader in this field of getting rid
of unconstitutional quotas and pref-
erences, and has been one of the prin-
cipal cosponsors of the bill to elimi-
nate all of the unconstitutional quotas
and preferences in the Federal Govern-
ment. I thank the Senator from Utah
for his support and contribution to the
debate.

Mr. CHAFEE. Mr. President, I have
great affection for the Senator from
Utah, but I don’t greet his remarks
with the enthusiasm that the Senator
from Kentucky has.

The truth of the matter, Mr. Presi-
dent, is that this is the wrong amend-
ment, at the wrong time, in the wrong
place. Why do I say this? This is a
transportation bill that every single
one of us in this Chamber knows is a
very important and difficult bill. Try-
ing to balance everybody’s interest has
been very, very difficult. There isn’t a
Senator in this place who doesn’t know
exactly how much his or her State was
getting under ISTEA I, then how much
under the first proposal of ISTEA II,
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and finally how much under these new
proposals. And all of them want more.
As I say, trying to satisfy all of these
senators is very difficult.

To come forward with an amendment
like this doesn’t help. It flies right in
the face of an October 1997 letter sent
to the majority leader by the Secretary
of Transportation. In that letter, which
was sent when we first brought up this
bill last fall—and there have been no
changes in his position since then—
Secretary Slater talks about the Presi-
dent’s view on this whole Disadvan-
taged Business Enterprise, or DBE,
Program. He closed his letter by saying
this:

This critical effort to achieve equal oppor-
tunity must continue. Removal of the DBE
program from S. 1173 would be a serious blow
to our efforts to assure fundamental fairness
to the citizens of this country. I would find
it difficult to recommend ISTEA reauthor-
ization legislation to the President for his
signature that did not include the DBE pro-
gram.

This is a gentle way of saying, listen,
folks, if you knock out the disadvan-
taged business enterprise section of S.
1173—which is exactly what the Sen-
ator from Kentucky is proposing to
do—then there is going to be a veto of
this legislation.

I see the Senator from Utah here. If
I could get his attention for a moment.
Now, he spoke against the DBE provi-
sion of our bill. But my question is,
why pick on the provision in our bill?
It is my understanding that similar af-
firmative action language is contained
in some 160 different federal statutes or
regulations. The Senator from Utah
chairs the Judiciary Committee—and
certainly he is masterful in that role,
with all the great powers that sup-
posedly appertain to the chairmanship
of a committee—and thus out of that
committee comes legislation he wants
and bottled up in that committee is
legislation he doesn’t want. I notice
that the Senator from Utah now has
before him, in his own committee, leg-
islation to eliminate all federal affirm-
ative action programs, not just this
program. So I am asking him—don’t
pick on our little program here that we
are desperately trying to get through.
Imagine, here is an amendment that
puts the whole bill under the threat of
a veto if it is adopted. If the Senator
wants to debate affirmative action at
the federal level, I would say to him, go
ahead and deal with that issue in your
own committee. Don’t pick on our pro-
gram. I can’t name all 160 federal af-
firmative action programs, but cer-
tainly there are Small Business Admin-
istration programs and many others
that have special provisions for dis-
advantaged parties.

So if the senator so wishes, go ahead
and do a generic bill on eliminating af-
firmative action, and go ahead and
have it out here on the floor. But I feel
helpless here as you all come forward
with a amendment like the one the
senator from Kentucky has offered on
our bill.

Mr. MCCONNELL. Is the Senator
asking a question?

Mr. CHAFEE. I retract that word
‘‘helpless.’’ I feel frustrated. I am not
totally helpless.

Mr. MCCONNELL. Mr. President, if
the Senator was asking a question
about why the Supreme Court and the
district court ruled this provision un-
constitutional, I say to my good friend
that it cried out for correction.

Mr. CHAFEE. Let me answer that
quickly. There may be many argu-
ments against the DBE, but I must say
that your weakest one is this so-called
unconstitutional argument. We all
know about the constitutionality
issue. In 1995, the Supreme Court hand-
ed down a decision in Adarand v. Pena.
In Adarand, the justices specifically
said that federal affirmative action
programs are not unconstitutional. As
long as the programs meet a compel-
ling governmental interest and are nar-
rowly tailored, then they can pass con-
stitutional muster. Now, US District
Judge Kane, to whom the case was re-
manded, ended up holding that part of
the DOT regulations were unconstitu-
tional on the grounds they were not
narrowly tailored. But that is going to
be corrected under the new regulations
that are due out this spring. So as I
say, of all your arguments, that really
is the weakest. As a matter of fact, I
will give you an opportunity to jet-
tison that argument, if you want.

Mr. MCCONNELL. I say to my good
friend from Rhode Island, there has
been no compelling interest found here,
no such finding at all. I guess——

Mr. CHAFEE. Wait a minute. I don’t
want you to get on with that. Judge
Kane found there was a compelling in-
terest.

Mr. MCCONNELL. But not narrowly
tailored. There have to be two stand-
ards: narrowly tailored and compelling
interest. Narrowly tailored was not
met and, consequently, this effort to
jimmy around with the regulations is
not going to cure the problem. What is
going to happen, if the Senator is suc-
cessful in defeating the amendment, is
that some other plaintiff is going to
have to bring some other case, at a
cost of thousands in legal fees, to get
this struck down one more time.

Mr. CHAFEE. Mr. President, I
haven’t heard from the Senator from
Utah, the distinguished chairman of
the committee who has power over all
these affirmative action programs.
Why doesn’t he go after all of them?
That would be a rather magnificent ef-
fort. It certainly would shake things
up. The senator could come to the Sen-
ate and try to get rid of all 160 dif-
ferent affirmative action programs.
Why doesn’t he do that instead of pick-
ing on the highway program? Go after
all of them. There is a suggestion for
you. I certainly would not support that
effort, but I am saying that if you real-
ly want to get into an affirmative ac-
tion debate, why you don’t do that,
through your committee.

Mr. HATCH. If the Senator will yield,
let me just say that we are going after
all of these preferential programs. This

is the first of the 160. We may have to
do them one by one, because it is very
difficult to even get an all-embracing
bill up. But whether we go after them
one by one or en bloc, it is important
that we go after them. If we allow
them to go on, we will be violating one
of the basic principles of the Constitu-
tion—that is, treating people equally.
We will be violating the actual, legiti-
mate, straightforward language of the
Constitution and the 1964 Civil Rights
Act, which provide equal opportunity
for all, not for a select few.

Now, with regard to this particular
bill, I want to compliment my dear
friend from Rhode Island and my friend
from Montana, the two distinguished
Senators, because they have carried
what is a very difficult bill all the way
to this position. I am not here to give
them a rough time, but I do think that
it’s time that we do something about
these unconstitutional set-asides and
preferences. Whether we do it individ-
ually, each of the 160 programs, or
whether we do it en bloc, it’s time to
try and set the record straight with re-
gard to how these funds should be used.

Now, if the distinguished Senator
from Kentucky were asking to prevent
disadvantaged businesses from benefit-
ing from these funds, I probably would
part company with him. But he has a
specific provision in here that would
help emerging new business enterprises
that otherwise might have difficulty
competing to obtain some of this
money. I heard one of our colleagues
talk about various companies—I think
it was the Senator from Minnesota—he
talked about companies owned by mi-
norities and women who literally de-
serve a right to compete because they
are very competent and very good.
Well, if they are very competent and
good and they can compete, then they
ought to compete for this work on the
same terms and conditions as anybody
else.

We should not be opening up a loop-
hole here where companies that are
very capable of competing have an ab-
solute set-aside so they don’t have to
compete. I think that is what the Sen-
ator from Kentucky is doing. As far as
I am concerned, I think we ought to go
after these programs and straighten
them out so they are not lacking in
constitutionality—one at a time, or 10
at a time, or 160 at a time. Ultimately,
I think we will probably vote on a full
en bloc amendment. Until then, let’s
make these bills as constitutional as
we can.

The PRESIDING OFFICER (Mr.
HUTCHINSON). Who yields time?

Mr. BAUCUS. Mr. President, I yield
myself such time as I may consume. I
see the Senator from Maine on the
floor, so I will be brief. I want to just
make a couple of points here.

One, I will reiterate a point made by
Senator CHAFEE. We, in the Senate,
have received a letter from the Sec-
retary of Transportation, Rodney
Slater, who said he would find it dif-
ficult to recommend to the President
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Footnotes at end of letter.

for signature ISTEA legislation that
did not include the DBE Program,
which has been noted in a statement
that he would recommend the Presi-
dent veto this bill if the DBE Program
is taken out.

I don’t want to belabor this constitu-
tionality argument, but it’s clear that
the Supreme Court did not rule that
the Federal highway DBE Program in
Colorado was unconstitutional. The
Supreme Court did not rule it uncon-
stitutional. It is clear. All Senators
who have studied this know that. The
Supreme Court said that program, like
all affirmative action programs, must
be subjected to a strict scrutiny test.
That is what the Supreme Court held,
that the Colorado public lands DBE
Program had to be subject to the strict
scrutiny test. That is all they held—
nothing more, nothing less. The strict
scrutiny test has two parts, compelling
interest and narrow tailoring. Even the
district court in Colorado said it looks
like a compelling interest. So the only
question is whether the program was
narrowly tailored. A district court
judge found, in his judgment, that it
was not narrowly tailored. Well, that is
one man’s opinion. That is a district
court judge’s opinion. District court
judges declare statutes unconstitu-
tional all the time, only to find them
overturned by the Supreme Court.

There is only one body that deter-
mines whether a statute is really con-
stitutional or not, and that is the Su-
preme Court. The Supreme Court has
not ruled up or down on the constitu-
tionality of the program in Colorado.
They have not ruled. In fact, the U.S.
Government has filed an appeal on the
district court decision. I have a letter
from Associate Attorney General Ray-
mond Fisher to Senator DASCHLE,
which states that:

As we discuss further below, we believe
that the ISTEA program is narrowly tailored
to meet this compelling interest and is con-
stitutional under the Adarand standards.

The U.S. Government is going to ap-
peal.

I ask unanimous consent that this
letter printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

U.S. DEPARTMENT OF JUSTICE, OF-
FICE OF THE ASSOCIATE ATTORNEY
GENERAL,

Washington, DC, March 3, 1998.
Hon. THOMAS A. DASCHLE,
U.S. Senate,
Washington, DC.

DEAR SENATOR DASCHLE: This letter re-
sponds to your request for the Department of
Justice’s views regarding the constitutional-
ity of the Disadvantaged Business Enterprise
(DBE) program of the Intermodal Surface
Transportation Efficiency Act (ISTEA). I
have been charged with supervising the De-
partment’s review of affirmative action pro-
grams at federal agencies, to ensure that
such programs meet the constitutional
standards enunciated by the Supreme Court
in Adarand Constructors, Inc. v. Pena, 515 U.S.
200 (1995). The Congress has repeatedly found
that racial discrimination and its effects
continue, and that eradicating the effects of

discrimination is a compelling interest. As
we discuss further below, we believe that the
ISTEA program is narrowly tailored to meet
this compelling interest and is constitu-
tional under the Adarand standards.

Under the ISTEA DBE program, the De-
partment of Transportation takes steps to
ensure that firms qualifying as disadvan-
taged businesses are made aware of contract-
ing and subcontracting opportunities in fed-
erally assisted state and local construction
projects, and that prime contractors use
DBEs to do some portion of federally as-
sisted construction projects. As explained
below, Congress has found that without the
use of affirmative action measures such as
the ISTEA DBE program, minority-owned
firms would be severely disadvantaged in
federally assisted construction projects. The
program serves a compelling interest and is
narrowly tailored to accomplish that inter-
est.

Congress originally established the federal
highway DBE program in the Surface Trans-
portation Assistance Act of 1982, based on a
compelling record demonstrating that ef-
forts were needed to ensure that federal
highway dollars were not used to perpetuate
the effects of racial discrimination on the
ability of minority-owned small businesses
to participate in government contracting op-
portunities. Indeed, the Supreme Court in
1980 addressed a very similar provision in-
volving federally-assisted public works
projects. See Fullilove v. Klutznick, 448 U.S.
448 (1980). The Court analyzed a number of
Congressional studies and reports issued
prior to the provision at issue there, and
found that ‘‘Congress had abundant evidence
from which it could conclude that minority
businesses have been denied effective partici-
pation in public contracting opportunities by
procurement practices that perpetuate the
effects of prior discrimination.’’ 448 U.S. at
477–478.

Since that time, Congress has continued to
oversee the DBE program and has frequently
reevaluated the continuing need for it. See,
e.g., The Disadvantaged Business Enterprise
Program of the Federal-Aid Highway Act:
Hearing Before the Subcomm. on Transp. of
the Senate Comm. on Environment and Pub.
Works, 99th Cong., 1st Sess. (1985) (testimony
on need for program and capacity of minor-
ity-owned firms); Review of the 10–Percent
Set Aside Program, Section 105(f) of the Sur-
face Transportation Assistance Act of 1982:
Hearings Before the House Comm. on Small
Business, 98th Cong., 2d Sess. (1984) (testi-
mony on problems faced by DBEs).

On the basis of extensive evidence that the
effects of discrimination continue to hamper
the efforts of minority firms to compete
equally in public construction contracting,
Congress has twice reauthorized the pro-
gram, first in the Surface Transportation
and Uniform Relocation Assistance Act of
1987 (which also added a provision including
women-owned businesses in the program 1),
and again in 1991 in ISTEA. In 1987, Congress
expressly found that ‘‘barriers still remain’’
to full participation by minorities and
women in the highway and mass transit con-
struction industry. S. Rep. No. 100–4 at 11.
The House Committee on Small Business
found ‘‘discrimination and the present ef-
fects of past discrimination’’ caused minor-
ity businesses to receive ‘‘a disproportion-
ately small share of Federal purchases.’’
H.R. Rep. No. 100–460 at 18 (1987).

The compelling interest that supported the
DBE provisions of prior legislation still ex-
ists today. Congress has continued through
the 1990s to hear testimony and review sta-
tistical evidence supporting the ongoing

need for race- and gender-conscious meas-
ures to ensure that minority- and women-
owned firms are not disproportionately ex-
cluded from federally assisted highway and
transit projects. For example, in 1994 the
House Committee on Government Operations
found that minority-owned firms face par-
ticular difficulties in the construction indus-
try due to negative perceptions by commer-
cial lenders and domination of the industry
by ‘‘old buddy’’ networks and family firms.
H.R. Rep. No. 103–870 at 6–8, 15 & n.36 (1994).
One particularly troubling area is discrimi-
natory treatment in obtaining credit and
bonding, which creates a negative cycle in
which minority firms are unable to over-
come their perceived high-risk status. See,
e.g., Discrimination in Surety Bonding:
Hearing Before and Subcomm. on Minority
Enterprise, Finance, and Urban Development
of the House Comm. on Small Business, 103d
Cong., 1st Sess. 2–3, 7–9, 16, 18, 25–26, 41 (1993);
Availability of Credit to Minority-Owned
Small Business: Hearing Before the
Subcomm. on Financial Institutions Super-
vision, Regulation and Deposit Insurance of
the House Comm. on Banking, Finance and
Urban Affairs, 103d Cong., 2d Sess. 19–20, 22,
27 (1994). See generally 61 Fed. Reg. 26,042
26,057–26,058 (1996). Congress’s examination of
these problems demonstrates quite clearly
that discrimination is in part responsible for
the condition of firms owned by minorities
and by women, and that remedial action is
still necessary to ensure that the effects of
discrimination do not prevent minority- and
women-owned small businesses from compet-
ing on an equal footing for the federal ex-
penditures that will be authorized in the new
highway and mass transit bill.

In addition, the ISTEA program is nar-
rowly tailored to meet the compelling inter-
est identified by Congress. The ISTEA goals
are not quotas, are renegotiated on an an-
nual basis and are not mandatory. Rather,
the program allows recipients the flexibility
to determine the level of DBE participation
appropriate to current local conditions.
Moreover, under the current program, agen-
cies are permitted to waive goals when
achievement in a particular contract, or
even for a specific year, is not possible.2

Recent regulations proposed by the De-
partment of Transportation will further en-
sure that the ISTEA’s DBE program is oper-
ated in a constitutional manner. The new
regulations would require the state or local
goal for DBE participation to be based on an
assessment of the availability and capacity
of DBEs in the state or local construction
market. In this way, non-minority firms will
not be unfairly disadvantaged by the use of
affirmative action measures. The regulations
also direct states and localities first to use
race-neutral means (such as outreach and
technical assistance, or simplifying bonding
or surety costs in bid requirements) to
achieve their goals; where the state or local-
ity achieves the goal in that manner, affirm-
ative action measures that provide competi-
tive advantages to DBEs would be unneces-
sary. The regulations also bolster provisions
that ensure that firms owned by wealthy in-
dividuals will not be certified as DBEs, and
clarify that non-minority individuals who
also have suffered discrimination can be cer-
tified as owners of DBEs and therefore re-
ceive the same benefits that may be avail-
able to minority-owned DBEs. Finally, the
new regulations expand methods by which
challenges can be filed by third parties, as
well as by state and local officials, where
questions are raised about the bona fide sta-
tus of any firm certified as a DBE.

In sum, as we have stated in defending the
ISTEA program in court, the Department of
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Justice believes that the ISTEA program is
constitutional.

Sincerely,
RAYMOND C. FISHER.

FOOTNOTES

1 Courts have applied intermediate scrutiny to
gender-based affirmative action programs, requiring
that such programs serve important governmental
objectives and be substantially related to achieving
those objectives.

2 The ISTEA program was addressed in Adarand v.
Pena, 965 F.Supp. 1556 (D. Colo. 1997). On appeal, we
have argued that the district court improperly
reached the constitutionality of the ISTEA pro-
gram.

Mr. BAUCUS. Here is another letter
signed by many law school professors. I
see 40 or 50, I don’t know. They have
the same conclusion—that the district
court’s decision in Colorado was wrong;
that is, that the program is narrowly
tailored and is constitutional.

Now, if that is not enough, the De-
partment of Transportation has new
regulations, which go even further, and
with more flexibility, to make it even
more clear that the program is nar-
rowly tailored. Some Senators spoke
up and said, gee, wealthy people are,
under this definition, socially dis-
advantaged. Not true under the new
regs. They have a net worth test. If you
are wealthy, you don’t qualify. There
are lots of new provisions in the new
regulations that will go into effect.
They are in the drafting stage now.

Again, just because a district court
judge says it is unconstitutional
doesn’t make it so. The only thing that
does that is a decision by the U.S. Su-
preme Court. They haven’t ruled on
this.

Second, many think the judge is
wrong—many. Finally, there are new
regs which are much more flexible and
which clearly make this narrowly tai-
lored. For that reason, this is not un-
constitutional because it is fair and
helps people and it works. It should re-
main in the bill.

Ms. COLLINS addressed the Chair.
The PRESIDING OFFICER. Who

yields time?
Mr. CHAFEE. I yield the Senator

from Maine such time as she desires.
The PRESIDING OFFICER. The Sen-

ator from Maine.
Ms. COLLINS. Thank you, Mr. Presi-

dent.
Mr. President, there is much in the

amendment offered by the Senator
from Kentucky that I support. I par-
ticularly support its expansion of out-
reach efforts designed to help emerging
small businesses compete for Federal
contracts.

I think that those specific provisions
of the amendment offered by the Sen-
ator from Kentucky would truly be
very helpful to a lot of small businesses
regardless of their ownership. More-
over, I share the opposition of the Sen-
ator from Kentucky to numerical
quotas. I don’t like the numerical
quotas that are in current law. Wheth-
er or not they are constitutionally sus-
pect, they are certainly inflexible, and
they are often unfair.

I am also opposed to creating a per-
manent entitlement or preference for

businesses based upon their ownership
by minorities or women. We should be
providing such businesses a hand up,
not a permanent handout. However, I
believe that the amendment offered by
the Senator from Kentucky goes too
far. In my view, the programs funded
under ISTEA should include a non-
numerical goal—not a quota, not a 10-
percent set-aside, but a goal aimed at
increasing participation by disadvan-
taged business enterprises.

Unfortunately, the Senator from
Kentucky has indicated that he is un-
willing to alter his proposal in this
manner, and, for that reason, I am
going to vote against his amendment.

Mr. President, we all talk about the
legalities of this issue. But I would like
to try to put a human face on the mat-
ter before us. Let me tell you of a spe-
cific example of the benefits of the Dis-
advantaged Business Enterprise Pro-
gram, a specific case involving a
woman from Maine named Tina
Woodman. Tina, in her own words,
went from being a waitress to being an
ironworker, to being the president of
her own company. As a matter of fact,
I talked with Tina just this afternoon
about her story, with which I was al-
ready very familiar.

Tina, after receiving specialized
training, was able to go from being a
waitress for 10 years to learning to be
an ironworker, to opening up and be-
coming president of her own company,
Maine Rebar Services. In fact, she and
her company worked this past summer
on the Casco Bay Bridge project in
Maine, one of the largest construction
projects our State has ever had.

By building her own business, Tina
has not only been able to provide for
her 6-year-old daughter, but for the
first time in her life she has also been
able to buy her own home. She told me,
and her daughter told me, that the best
part of this was that they could now
plant flowers in their own front yard.

Every time I drive across or see the
Casco Bay Bridge, I think of Tina
Woodman, and I think of her daughter
and the flowers growing in their front
yard.

All of this wonderful story would
never have come about but for the op-
portunity given to Tina through the
Disadvantaged Business Enterprise
Program. Hers is the kind of success
story that this kind of program can
bring about when it is properly applied.

Mr. President, we do need to reform
this program. We need to make sure
that it is carefully tailored so as to
give people a little bit of a hand up so
that they can participate in the Amer-
ican dream.

For this reason, Mr. President, I am
going to reluctantly oppose the amend-
ment offered by the Senator from Ken-
tucky. I hope, however, that he and
others will be willing to work with me
in order to reshape these programs.

Thank you, Mr. President. I thank
the managers of the bill, and I yield
the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. McCONNELL addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. McCONNELL. I yield such time
has he may need to the distinguished
Senator from Washington.

The PRESIDING OFFICER. The Sen-
ator from Washington is recognized.

Mr. GORTON. Mr. President, the 14th
amendment to the Constitution of the
United States relevant to this discus-
sion reads ‘‘nor shall any State deny to
any person within its jurisdiction the
equal protection of the laws.’’

There was over an extended period of
time a debate in the Supreme Court as
to whether or not that equal protection
clause, applicable by its terms only to
States, applied as well to the Federal
Government. The Supreme Court has
decided that question essentially in the
affirmative simply by stating that the
fifth amendment to the Constitution,
through its due process clause, incor-
porates the philosophy identical to the
equal protection clause in the 14th
amendment.

The next debate is over whether or
not a nonmember of a minority has the
ability to claim discrimination by rea-
son of a provision like the one that is
at issue here today. The Supreme
Court in the Adarand case, a case al-
ready discussed at length during the
course of this debate, says, ‘‘The prin-
ciple of consistency simply means that
whenever the Government treats any
person unequally because of his or her
race, that person has suffered an injury
that falls squarely within the language
and the spirit of the Constitution’s
guarantee of equal protection.’’

Finally, with respect to this provi-
sion here, the Court in that case said,
‘‘It follows from that principle that all
governmental action based on race, a
group classification, long recognized as
in most circumstances irrelevant and
therefore prohibited, should be sub-
jected to detailed judicial inquiry to
ensure that the personal right to equal
protection of the laws has not been in-
fringed. A free people whose institu-
tions are founded upon the doctrine of
equality should tolerate no retreat
from the principle that government
may treat people differently because of
their race only for the most compelling
reasons. Accordingly, we hold today
that all racial classifications imposed
by whatever Federal, State, or local
governmental action must be analyzed
by a reviewing court under strict scru-
tiny. In other words, such classifica-
tions are constitutional only if they
are narrowly tailored measures that
further compelling government inter-
ests.’’

As against that, what do we have
here? The heart of the amendment pro-
posed by the Senator from Kentucky
strikes a section identical to the
present law that says, ‘‘Except to the
extent that the Secretary determines,
otherwise not less than 10 percent of
the amounts made available for any
program under titles I and II of this
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Act shall be expended with small busi-
ness concerns owned and controlled by
socially and economically disadvan-
taged individuals.’’

The dual statutory definition of ‘‘dis-
advantaged’’ deals with sex and with
racial minorities.

Mr. President, I do not see that it
can seriously be maintained that a na-
tional quota stating ‘‘no less than 10
percent’’ can possibly be justified
under that Supreme Court language
granting neutral equal protection of
the laws of the United States to every
single individual.

Clearly, the Supreme Court allowed a
case-by-case evaluation of disfavored
classes, mostly racial minorities, to de-
termine whether or not they had suf-
fered discrimination and, therefore, re-
quired specific aid in order to catch up
and to be put on an equal plane. But
nothing in the portion of this bill
which the McConnell amendment
would strike speaks to that kind of
consideration. It simply says that all
of those not defined as disadvantaged
in our society are absolutely barred
and prohibited from getting certain
governmental contracts.

Once again, I read from the Supreme
Court decision. ‘‘A free people whose
institutions are founded upon the doc-
trine of equality should tolerate no re-
treat from the principle that govern-
ment may treat people differently be-
cause of their race only for the most
compelling reasons.’’

Not only are there no compelling rea-
sons in this section of this bill, there
are no reasons at all. Simply 10 percent
of contracts are barred from being
awarded to any person outside this
disfavored class.

Is it any wonder that the district
court on remand summarily entered
judgment in favor of the plaintiff in
that case? Of course. There is no pos-
sible way of finding this statute to be
constitutional.

That district court opinion is now on
appeal in the 10th circuit, I understand.
It is possible that the ensuing decision
may again be appealed to the Supreme
Court. I would give 20-to-1 odds that
the Supreme Court will simply deny
certiorari since the conclusion is so ob-
vious.

This does not mean that the sponsors
of this bill could not have written in
this bill a narrowly tailored specific
set of preferences for people against
whom specific discriminatory actions
had been taken, tailoring it to meet
the very requirements of the Constitu-
tion laid down by the Supreme Court in
a decision, the result of which, it seems
to me, was obvious.

But, Mr. President, the sponsors of
this bill did not do that. Whatever ex-
cuse the authors of the previous pro-
posal 5 years ago may have had, the au-
thors of this bill had none. They know
what is required in order to discrimi-
nate. They ignored the views of the Su-
preme Court. And they say, we don’t
care, we are going to continue this flat
quota. This is not the affirmative ac-

tion about which we have been having
a legitimate debate over whether or
not there ought to be certain forms of
assistance provided to disadvantaged
people. This is a debate about the most
explicit quota one can possibly imagine
and it is simply irresponsible for us to
continue.

If the sponsors of the bill do not like
the specific proposal that is sub-
stituted for this quota, proposed by
Senator MCCONNELL, fine. Let them
come up with one that meets constitu-
tional muster. I think they can. It is
just that they have simply not done so
to this point.

Mr. President, the preceding speaker
has talked about what the advantages
of the present system have been, in a
simple case. I ask unanimous consent
to have printed in the RECORD cor-
respondence from a general contractor,
Frank Gurney, Inc., in Spokane, WA.

There being no objection, the letters
ordered to be printed in the RECORD, as
follows:

FRANK GURNEY, INC.,
Spokane, WA, October 9, 1997.

Hon. SLADE GORTON,
Hart Senate Building,
Washington, DC.

Re McConnell amendment to the D.B.E. pro-
gram for Federal aid highway construc-
tion.

DEAR SENATOR GORTON: We are a small
subcontracting firm in Spokane, Washing-
ton. We specialize in highway guardrail and
signing. More than 95% of our market is Fed-
eral, State or County agency work—funded
mostly with State and Federal moneys. We
are writing to you on the issue of Affirma-
tive Action. We are not a ‘‘woman’’ or ‘‘mi-
nority’’ owned firm—we are simply Ameri-
cans. My step-father, Frank Gurney, started
the firm in 1959—my brothers and I working
with him to build the business from nothing.
We all worked very hard for a lot of years to
make it a good sound company. Frank
Gurney passed away in 1989 with the Affirm-
ative Action quotas that discriminated
against our Company as the worst nightmare
he had ever experienced and could not over-
come. Since Frank passed away the night-
mare of discrimination for our Company goes
on every week at the bidding table as it has
for the last 14 years.

So then please find enclosed correspond-
ence regarding the years of discrimination
our firm has experienced.

Most Prime Contractors refuse to write
these letters because they always fear litiga-
tion—they also know that they are in the
middle of government mandated discrimina-
tion—that it is in fact not only Constitu-
tionally wrong but morally wrong!

Please know that the intent of this letter
is to inform you with our documentation of
legislation that No. 1, is very constitu-
tionally wrong and No. 2, does not work at
all as intended.

Our M.B.E.—W.B.E. competitors in Wash-
ington are mainly Junlo Corp. (D.B.A.)—
Asian owned, and Peterson Corp. (W.B.E.—
Woman owned, from Western Washington
along with other out of State M.B.E. firm—
Dirt and Aggregate Inc. of Oregon (? owned),
Alexander—Martin of Boise, Idaho (W.B.E.)
Women owned—Omo Construction of Billings
Montana—M.B.E. (Indian owned). We com-
pete with these firms at the bidding table
here in the Northwest nearly every week.
They are all strong well run firms that have
been in business long before the era of Man-
datory quotas. We welcome them as competi-

tors on equal footing, but the D.B.E.—M.B.E.
quotas in Federal and State funded projects
is an unfairness that is very, very hard to
overcome. They are larger firms than ours—
they need no help—yet they continue to
enjoy that advantage of being awarded work
that they are not low bidder on simply be-
cause of M.B.E.—D.B.E. quotas in govern-
ment contracts.

We have realized long ago that Affirmative
Action attitudes are strongly entrenched in
our government—and you as a politician
(until possibly now) would view your vote
against Affirmative Action as possible ‘‘po-
litical suicide’’ regardless of your inward be-
lief—it just ‘‘seems so right’’ but is so wrong!

We like all conscientious Americans are
very much in favor of helping the truly dis-
advantaged but reverse discrimination and
quotas are not the way!!!

The thousands of dollars that our firm was
low bidder on through the years could have
easily paid for a teacher that would give 25
disadvantage minority children the eco-
nomic, social and academic headstart that
would help them to become responsible
mainstream American citizens—but instead
those dollars simply lined the pockets of a
few that did not need help at all.

It is true—simply look into it with the
Washington State Department of Transpor-
tation. We of course do not have access to
exact numbers but we are most certain that
if you were informed of the truth you would
find less than 5% of registered M.B.E.—
W.B.E. firms in Washington are doing more
than 95% of the quota dollars and that most
of these firms doing 95% of the dollars should
have graduated from the program long ago—
but they remain in the program simply be-
cause they are unchallenged. There is no
course of action allowing the Washington
Department of Transportation, The Idaho
Transportation Department, or the Montana
Department of Transportation or anyone
else to challenge them. They are the same
firms—week after week—month after
month—year after year that fill the quota
requirements. These firms then squeeze out
and suffocate other smaller minority owned
firms that try to get started. After an on
going gift of 14 years—the large and estab-
lished minority owned firms can and do price
the small ‘‘Trying to get going’’ minority
firm out and it is usually does not take very
long at prices below cost to do so. So then
none of the Department of Transportation
want these larger firms out of their pro-
grams because they are needed to comply
with the legislative quotas that come with
Federal Dollars. We on the excluded side of
this program are an exact mirror of the
‘‘Adarand’’ guardrail firm in Colorado which
now is the focus of the Supreme Court rul-
ing—and until now we all know that the
courts of America have strongly ruled in
favor of M.B.E.—W.B.E. regardless of the na-
ture of litigation. Litigation that no small
company such as ours could ever afford with-
out financial ruination—which would occur
before a challenge could ever be heard.

We are not insinuating that anyone in the
Department of Transportation or any other
agency is doing anything wrong—in fact
they are simply doing their job carrying out
the wishes of Congress. We are simply trying
to display the poor investment of tax dollars
under the stewardship of Congress that does
not do as it was intended and is compounded
with promulgating more discrimination—
that very same discrimination that our
country is trying to abate!!!

Our firm is not unlike any other small
white male owned firm in America that suf-
fer daily from the discrimination promul-
gated by the government of the United
States in its contracting policies.

We believe that God created us all equal.
The Constitution of the United States—the
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most powerful document of democracy the
world has ever known, clearly was written
by our Founding Fathers—that is God cre-
ated all men equal then it follows that the
document of the Constitution would be so
written that is govern all men and women
under it as equals. So then why are we not
being governed equally? Our government
now has preferences based on race and
color—the Government has simply uprooted
and set the Constitution aside and entered
the business of discrimination.

It is wrong.
We, again would like to affirm that we are

simply displaying our experience so that in-
deed you may be informed with knowledge of
the reality regarding this very difficult
issue—thus the attached sampling of cor-
respondence from our very large files. We
love our Country—we pay our taxes and we
play by the rules. We, again, do believe in
helping the truly disadvantaged and would
and do very much support programs that do
so—but mandatory goals and quotas are
again simply not the way.

Sincerely,
THOMAS STEWART,

President.

STEELMAN-DUFF, INC.,
Clarkston, WA, July 17, 1996.

Mr. TOM STEWART
Frank Gurney, Inc.
Spokane, WA.

Re Contract no. 4916, East Lewis Street
Interchange.

Subject: Quote.

DEAR TOM: This letter is written as per our
conversation regarding your recent
quotation on subject project. I had informed
you that you were apparent low quote on bid
items 72, 73, 74 and 75, but due to MBE and
WBE goals I could not utilize you. Your
quote on the above bid items amounted to
$29,031.27. Petersen Brothers, a WBE firm
quoted $31,902.00 for the same work. I was
forced to utilize the WBE firm as the dif-
ference in your two quotes was very small
and created the least amount of inflation to
meet assigned goals.

We thank you for your quote and under-
stand your situation. We are forced to inflate
our bids to cover added costs on all Federal,
State, County and City projects that have
DBE, MBE or WBE goals assigned. This par-
ticular project the added cost ranged in the
vicinity of $20,000.00.

We trust you understand and if added in-
formation is needed, please contact us.

Very truly yours,
WAYNE L. VAN ZANTE,

Vice President.

ASSOCIATED SAND &
GRAVEL CO., INC.,

Everett, WA, April 7, 1981.
Frank Gurney Inc.
Spokane, WA.

Re State highway bid for SR 90, Tyler to
Salnave Road, bid date April 1, 1981.

GENTLEMEN: We acknowledge receipt of
and we thank you for your guard rail
quotation for subject project.

While your bid was lower than the
quotation we used in preparing our bid, we
were obligated to use the higher quotation to
satisfy the 6% Minority Business Enterprise
goal as set forth in the specifications for sub-
ject project.

While we were unable to use your lower
price quotation, we trust you will continue
to quote prices to our firm on future
projects.

Very truly yours,
JACK ZEIGLER,

Chief Estimator.

ROBERT B. GOEBEL
GENERAL CONTRACTOR, INC.

Spokane, WA, April 25, 1996.
Frank Gurney, Inc.
Spokane, WA.

Attn: Tom Stewart.
Re Laurier Bridge replacement, Stevens

County, WA, CRP–601A; BROS–2033 (018);
5A–2802.

GENTLEMEN: We were apparent low bidder
at $1,393,851.00 on the referenced project
which bid on 4/23/96 at 11:00 AM.

We received two bids from guard rail sub-
contractors:

(1) Gurney: $29,598.00.
(2) Petersen Brothers (DBE): $34,745.25.
As you know, there was a 10% DBE re-

quirement in the solicitation documents,
which amounted to just under $140,000.00.
Even though you were significantly lower
than Petersen Brothers, we regret to inform
you that we felt compelled to use their
amount to help achieve our DBE goal.

Sincerely,
STEVEN R. GOEBEL.

GILMAN CONSTRUCTION,
May 1, 1995.

Frank Gurney Inc.,
Spokane, WA.

Attn: Tom Stewart.
Re Monida-Lima.

DEAR TOM: We would like to thank you for
your guard rail quotation on the Lima-
Monida Project. Although you had the low
guard rail quotation, we were forced to use a
higher quotation to meet our DBE require-
ments.

Listed below are the guard rail prices we
received on the project:

Frank Gurney, Inc.—142,906.45.
Omo Construction, Inc.—150,351.55.
Scott Long Construction—151,278.00.
Once again, we would like to thank you for

your quotation and hope you will continue
to quote any future work.

Sincerely,
GEORGE M. FRIEZ,

Engineer.

WESTWAY CONSTRUCTION, INC.,
Nine Mile Falls, WA, June 28, 1995.

FRANK GURNEY, INC.,
Spokane, WA.

Attn: Tom Stewart.
Re: SR 27 & 23 bridge rail update/bridge re-

placement.
TOM: We regret we cannot use your

quotation for this project. Although your
price for the guardrail items was $2000.00
lower than Petersen Brothers, we were un-
able to use you as we needed Petersen to
meet our DBE goal.

Sincerely;
MARK JOHNSON,

Estimator.

FRANK GURNEY INC.,
Spokane, WA, October 29, 1997.

SENATOR SLADE GORTON,
Hart Senate Building,
Washington, DC.

DEAR SENATOR GORTON: Please find an-
other letter of rejection attached that we
just received today from Inland Asphalt
Company of Spokane. Peterson Bros. is a
well run firm—larger than ours—that is—and
has—for 15 years—benefited from your dis-
criminatory ‘‘Quota’’ affirmative action
policies and legislation. We are not crying
‘‘Sour Grapes’’ or ‘‘Belly Aching’’ we simply
are again wondering how you would feel if
this were you in receipt of letter after letter
of this rejection (our file has many of them—
dating throughout 16 years) How would you
feel about displaying this letter to your em-

ployees and your family. How do I tell my
sons—who work in the company—and my
employees; not to hold prejudice? I don’t
know—I only know I really don’t know—I
only know that it is wrong! Very Very
wrong—yet promulgation of this wrong con-
tinues in America by our Government. It
surely seems that the very discrimination
that you as government are trying to abate
simply continues with you at the top of the
list as its greatest advocate. We expect as
usual no response—of course realizing we are
the ‘‘down side’’ of the ‘‘greater good’’—re-
gardless of right or wrong.

Sincerely,
THOMAS C. STEWART,

President.

INLAND ASPHALT CO.,
Spokane, WA, October 27, 1997.

TOM STEWART, P.E.,
Frank Gurney, Inc.,
Spokane, WA.

DEAR TOM: I regret to inform you that al-
though yours was the lowest guardrail quote
that I received for the WSDOT Project SR 26
to Lind Coulee Bridge, I found it necessary
to use the third lowest guardrail quote in
order to meet the DOT requirement of 10%
DBE. The second low guardrail quote was
from Coral Construction Company but they
also are not a DBE firm. The third lowest
quardrail quote and lowest DBE guardrail
quote came from Petersen Brothers, Inc.
(DBE/WBE #D2F0901575). By using Petersen
Brothers, Inc., along with DBE traffic con-
trol and planing, we were able to just barely
meet the 10% DBE requirement at a cost of
$11,768.76 to the project.

We at Inland Asphalt Company think high-
ly of the professionalism and quality of work
that we have always received from Frank
Gurney, Inc. I hope that this does not dis-
courage you from quoting us on future
projects.

If you have any questions, please call me
at 536–2631.

Sincerely,
LEE T. BERNARDI,

Project Manager.

Mr. GORTON. This illustrates what
happened in the real world. It includes
a half dozen responses to this small
business company with respect to con-
tract submissions in which it was the
low bidder, in which the general con-
tractor says, we would like to have
picked you, we would have saved
money for the taxpayers had we picked
you, but we cannot pick you because of
absolute orders from the Department
of Transportation because of a quota
system.

Ironically, the winning high bidders
in several of these contracts are larger
business enterprises than is Frank
Gurney, Inc., with a longer history.
The net result is fewer roads are built
and improved in order to provide con-
tracts for people less disadvantaged
than the low bidder. That is the real
world impact of what we have done
here.

The Senator from Kentucky knows
that we have certain disagreements
over what the affirmative language in
his amendment should have included. I
would have done it somewhat dif-
ferently. But I am here because I be-
lieve that the fundamental approach he
has taken to strike an express percent-
age racial quota is not only the only
appropriate response under the Con-
stitution but is the only appropriate,
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just response in a society based on the
proposition that people deserve equal
treatment and only equal treatment.

Mr. President, it seems to me that
this is an open-and-shut case. We
should repeal the sections to be strick-
en here. If a majority of this body be-
lieves in a form of affirmative action,
then it should devise a form of affirma-
tive action that meets the strict-scru-
tiny standards set down by the Su-
preme Court and does not include a
quota system that is entirely unrelated
to whether or not its beneficiaries have
ever suffered any discrimination what-
soever.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. MCCONNELL. Mr. President,
there are many lawyers in the Senate,
some out in the land believe too many.
But it is my judgment that the finest
lawyer in the Senate is the Senator
from Washington. I thank him for his
clear explanation of what the law de-
mands in this situation.

No effort by the other side to obscure
the obvious, it seems to me, should fool
anyone. The Senator from Washington
has laid it out with extraordinary clar-
ity. This provision in the bill before us
is unconstitutional. I thank the Sen-
ator from Washington for his support
of the Constitution.

Mr. President, a number of the oppo-
nents of the amendment have said they
know discrimination exists in this kind
of economic activity because the num-
bers of minority participants have
dropped in Michigan and in Louisiana.
Colleagues have lamented the loss of
the DBE programs in those two States,
Louisiana and Michigan, but what they
fail to point out was that those DBE
programs were terminated based on
court decisions that held that the pref-
erences were unconstitutional, and
that is, of course, precisely what we
are discussing here today, the constitu-
tionality of these kinds of race-based
set-asides.

Even the Department of Transpor-
tation has quietly conceded that dis-
parity figures do not prove discrimina-
tion. Let me share this quiet conces-
sion buried in the jungle of Federal
regulations. The administration notes
that:

Minority firms may receive less work be-
cause of the following reasons: Lack of inter-
est in the work, other commitments, limita-
tions of the amount of work they can handle
or lack of qualifications, especially where a
State spends a large portion of its funds on
a single large project requiring special con-
tractors.

There has been some suggestion by
those opposing the amendment that
the Adarand case not only wasn’t de-
terminative of the race-based set-aside
in this bill, but it somehow is an iso-
lated case. The Congressional Research
Service has found no—I repeat no—
court ruling after a trial where a race-
based contracting program has met the
Supreme Court test of strict scrutiny.
Let me say that one more time. There
has been an effort to portray the

Adarand case as kind of an aberration,
or actually not determinative, not
really on point. The fact of the matter
is it is just one more in a whole series
of cases indicating that these kinds of
race-based programs are unconstitu-
tional. In fact, CRS has explained that
Adarand conforms to a pattern of Fed-
eral rulings across the country, strik-
ing down race-based contracting pro-
grams as unconstitutional. Let me just
mention some of them: Associated Gen-
eral Contractors of California v. San
Francisco. That was in the ninth cir-
cuit. Michigan Road Builders Assoc. v.
Milliken, which was in the sixth cir-
cuit; Groves & Sons Co. v. Fulton
County, which was in the seventh cir-
cuit; Associated General Contractors of
Connecticut v. New Haven; O’Donnell
Construction Company v. the District
of Columbia, in the D.C. circuit; Arrow
Office Supply v. Detroit, a Michigan
case; Louisiana Associated General
Contractors v. Louisiana, Associated
General Contractors of America v. Co-
lumbus; Engineering Contractors Ass’n
of South Florida v. Metropolitan Dade
County in the 11th circuit; Contractors
Ass’n of Eastern Pennsylvania v. Phila-
delphia, in the third circuit; Monterey
Mechanical v. Wilson in the ninth cir-
cuit, just last September; Houston Con-
tractors Association v. Metropolitan
Transit, which is in the Southern Dis-
trict of Texas, November 13 of last
year, 1997.

Quoting from the Houston Contrac-
tors case, right out of the case, the Dis-
trict Court for the Southern District of
Texas, the court said:

Because race is inescapably arbitrary, bas-
ing governmental action on race offends the
American Constitution.

The court went on to say:
Assigning governmental benefits to people

by their skin color does not quit being arbi-
trary because the advocates claim that a
program has a progressive purpose; a prin-
ciple wrong for Eugene Talmadge is wrong
for Jesse Jackson.

The court went on to say:
Nothing about transportation depends

upon the race of the person—not employees,
officers, taxpayers, riders, suppliers, or con-
tractors.

It has been suggested that these are
all sorts of lower court decisions and
somehow they are off on their own or
something, not following the mandate
of the Supreme Court.

In the Croson case, way back in 1989,
the Court said that:

. . . a generalized assertion that there has
been past discrimination in an entire indus-
try provides no guidance for a legislative
body to determine the precise scope of the
injury it seeks to remedy. It ‘‘has no logical
stopping point.’’

The Court went on to say:
‘‘Relief’’ for such an ill-defined wrong

could extend until the percentage of public
contracts awarded to MBE’s in Richmond
mirrored the percentage of minorities in the
population as a whole.

Appellant argues that it is attempting to
remedy various forms of past discrimination
that are alleged to be responsible for the
small number of minority businesses in the

local contracting industry. Among these the
city cites the exclusion of blacks from
skilled construction trade unions and train-
ing programs. This past discrimination [the
Court said] has prevented them ‘‘from fol-
lowing the traditional path from laborer to
entrepreneur.’’ [That is the city talking.]
The city also lists a host of nonracial factors
which would seem to face a member of any
racial group attempting to establish a new
business enterprise, such as deficiencies in
working capital, inability to meet bonding
requirements, unfamiliarity with bidding
procedures, and disability cased by an inad-
equate track record.

While there is no doubt that the sorry his-
tory of both private and public discrimina-
tion in this country has contributed to a
lack of opportunities for black entre-
preneurs, this observation, standing alone,
[standing alone] cannot justify a rigid racial
quota in the awarding of public contracts in
Richmond, Virginia. . . . [A]n amorphous
claim that there has been past discrimina-
tion in a particular industry cannot justify
the use of an unyielding racial quota.

It is sheer speculation how many minority
firms there would be in Richmond absent
past societal discrimination, just as it was
sheer speculation how many minority medi-
cal students would have been admitted to
the medical school at Davis absent past dis-
crimination in educational opportunities.
Defining these sorts of injuries as ‘‘identified
discrimination’’ would give local govern-
ments license to create a patchwork of racial
preferences based on statistical generaliza-
tions about any particular field of endeavor.

So the Court concluded:
The 30% quota cannot in any realistic

sense be tied to any injury suffered by any-
one.

So the Court said:
We, therefore, hold that the city has failed

to demonstrate a compelling interest in ap-
portioning public contracting opportunities
on the basis of race. To accept Richmond’s
claim that past societal discrimination alone
can serve as the basis for rigid racial pref-
erences would be to open the door to compet-
ing claims for ‘‘remedial relief’’ for every
disadvantaged group. The dream of a Nation
of equal citizens in a society where race is ir-
relevant to personal opportunity and
achievement would be lost in a mosaic of
shifting preferences based on inherently
unmeasurable claims of past wrongs. ‘‘Courts
would be asked to evaluate the extent of the
prejudice and consequent harm suffered by
various minority groups. Those whose soci-
etal injury is thought to exceed some arbi-
trary level of tolerability then would be enti-
tled to preferential classifications. . . .’’ We
think such a result would be contrary to
both the letter and spirit of a constitutional
provision whose central command is equal-
ity.

The Court went on:
There is absolutely no evidence of past dis-

crimination against Spanish-speaking, Ori-
ental, Indian, Eskimo or Aleut [Indian] per-
sons in any aspect of the Richmond con-
struction industry. . . . It may well be that
Richmond has never had an Aleut or Eskimo
citizen [the Court said]. The random inclu-
sion of racial groups that, as a practical
matter, may never have suffered from dis-
crimination in the construction industry in
Richmond suggests that perhaps the city’s
purpose was not in fact to remedy past dis-
crimination.

If a 30% set-aside was ‘‘narrowly tailored’’
to compensate black contractors for past dis-
crimination, one may legitimately ask why
they are forced to share this ‘‘remedial re-
lief’’ with an Aleut citizen who moves to
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Richmond tomorrow? The gross overinclu-
siveness of Richmond’s racial preference
strongly impugns the city’s claim of reme-
dial motivation.

Mr. President, even if by way of some
disparity study mirror this administra-
tion could show a finding of specific,
pervasive discrimination in the high-
way contracting arena, the administra-
tion would still be unable to show that
the ISTEA quota is narrowly tailored
to remedy that alleged past discrimi-
nation. ISTEA and the DBE Program
funnels not less than 10 percent of Fed-
eral highway funds to disadvantaged
business enterprises. The Government
presumes that an individual is dis-
advantaged if that individual can trace
his or her roots to one of over 100 dif-
ferent countries. These countries range
from Argentina to Spain and Portugal
to Sri Lanka and Madagascar to Japan
and to the Fiji Islands.

Just look at the map I have to my
right. If you are from one of the coun-
tries with a ‘‘P’’ on it—it is probably
hard for people to see—you are in the
preferred group. Look at the worldwide
web of preferences that we have cre-
ated, and who can figure out this web?
If you happen to be from these coun-
tries, you get a preference. If you hap-
pen to have emigrated from some other
country, you do not.

If you are so unfortunate as to be
from Poland, you are out of luck; you
actually have to compete and win on
the merits. But if you are from Paki-
stan, you are in the preferred group.

If you are from Nigeria, you are dis-
advantaged, but if you are from Alge-
ria, you are not disadvantaged.

If you are from Spain or Portugal,
you are disadvantaged, but if you are
from Bosnia, you are not disadvan-
taged.

If you are from Israel, you are not
disadvantaged, but if you are from
Pakistan, you are disadvantaged.

If you are from China or Japan, then
you get a preference, but if you are
from Russia, sorry, you don’t get a
preference.

If you are from the Fiji Islands, it is
your lucky day; you win the preference
prize. But if you are from New Zealand
or are an Australian Aborigine, you
lose; you are not disadvantaged.

In the Adarand case, the plaintiff ex-
plained this overbreadth problem to
the Supreme Court. Specifically, the
plaintiff’s lawyers stated in oral argu-
ment:

We have a situation here where a Hong
Kong banker, a Japanese electrical engineer,
or the son of landed gentry from Spain could
come to Colorado Springs and . . . [run] a
[Disadvantaged Business Enterprise].

And, in fact, the district court in
Adarand agreed the DBE program is so
overly broad that it violates not only
common sense, but it violates the Con-
stitution. Indeed, under these stand-
ards, as Senator ASHCROFT and others
have mentioned, the Sultan of Brunei
would qualify as disadvantaged.

By the way, let me tell you a little
about our friend, the disadvantaged

sultan. This is a man who has an esti-
mated $40 billion fortune, making him
the wealthiest monarch in the world.
He lives in a sprawling palace, which
you can see reflected in this picture,
the palace of the Sultan of Brunei. This
palace has 22-karat gold-plated mosque
domes and 37 types of marble. He has
150 Rolls Royces. And if that is not
enough, the sultan keeps his prize thor-
oughbred horses in hundreds of air-con-
ditioned stables.

So, the sultan could leave his estate
in Brunei, forsake his Rolls Royces,
abandon his horses in their air-condi-
tioned stables, and then move to my
home State of Kentucky and get a bid
preference as a DBE over a contractor
from the hills of Appalachia. Mr. Presi-
dent, something is wrong with this pic-
ture.

In 1980, Justice Stewart poignantly
explained what was wrong with this
picture. To quote Justice Stewart di-
rectly, Congress has ‘‘necessarily
paint[ed] with too broad a brush.’’

He said:
In today’s society, it constitutes far too

gross an oversimplification to assume that—

And this was in 1980—
every single Negro, Spanish-speaking citi-
zen, Oriental, Indian, Eskimo and Aleut po-
tentially interested in construction con-
tracting currently suffers from the effects of
past or present racial discrimination. Since
the . . . set-aside must be viewed as resting
upon such an assumption, it necessarily
paints with too broad a brush. Except to
make whole the identified victims of racial
discrimination, the guarantee of equal pro-
tection prohibits the government from tak-
ing detrimental action against innocent peo-
ple on the basis of the sins of others of their
own race.

Congress has a substantial burden of
‘‘inquir[ing] into whether or not the
particular [entity] seeking a racial
preference has suffered from the effects
of past discrimination.’’

This is what they were talking about
in the Croson case, a Supreme Court
case.

Again, let me quote the Supreme
Court:

The random inclusion of racial groups,
that as a practical matter, may have never
suffered from discrimination in the construc-
tion industry . . . suggests that perhaps the
. . . purpose was not in fact to remedy past
discrimination . . . The gross overinclusive-
ness of [a government’s] racial preferences
strongly impugns the . . . claim of remedial
motivation.

If there is no duty to attempt either to
measure the recovery by the wrong or to dis-
tribute that recovery within the injured
class in an evenhanded way, our history will
adequately support a legislative preference
for almost any ethnic, religious or racial
group with the political strength to nego-
tiate ‘‘a piece of the action’’ for its members.

Again quoting Croson.
Or, as the Fifth Circuit Court of Ap-

peals recently explained in striking
down racial preferences:

A broad program that sweeps in all minori-
ties with a remedy that is in no way related
to past harms cannot survive constitutional
scrutiny.

Hopwood v. the State of Texas.

As I have explain today, the Govern-
ment has placed the stamp of disadvan-
taged on a stupefying array of groups—
groups and individuals that are not
similarly situated.

As Professor LaNoue has explained:
Some of the groups on the presumptively

eligible list have been in this country since
its beginning; some are very recent arrivals.
Some are relatively poor; some are rel-
atively affluent. Some have very high rates
of business formation; some are very low.
Some have well-documented histories of dis-
crimination; some are virtually invisible.

Again quoting Justice Stevens:
The statutory definition of the preferred

class includes ‘‘citizens of the United States
who are [black], Spanish-speaking, Ori-
entals, Indians, Eskimos and Aleuts.’’ . . .
There is not one word in the remainder of
the Act or in the legislative history that ex-
plains why any Congressman or Senator fa-
vored this particular definition over any
other or that identifies the common charac-
teristics that every member of the preferred
class was believed to share. Nor does the Act
or its history explain why 10 percent of the
total appropriation was the proper amount
to set aside for investors in each of the six
racial subclasses.

In summary, as numerous speakers
have said, the DBE program is not nar-
rowly tailored. As the district court
concluded in Adarand just this last
summer, directly from the court:

I find it difficult to envisage a race-based
classification that is narrowly tailored. By
its very nature, such a program is both
underinclusive and overinclusive. This seem-
ingly contradictory result suggests that the
criteria are lacking in substance as well as
in reason.

Or as the Supreme Court held in
Croson, a program is unconstitutional
where ‘‘a successful black, Hispanic or
Oriental entrepreneur from anywhere
in the country enjoys an absolute pref-
erence over other citizens based solely
on their race. We think it obvious that
such a program is not narrowly tai-
lored to remedy the effects of prior dis-
crimination.

I cannot imagine how the courts
would spell this one out any clearer for
us. This program is not designed to
remedy past discrimination, it is not
narrowly tailored by any stretch of the
imagination, and it is plainly and
clearly, as the distinguished Senator
from Washington so eloquently put it a
few moments ago, not constitutional.

Mr. President, I yield the floor.
Mr. CHAFEE addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Rhode Island.
Mr. CHAFEE. Mr. President, I know

the distinguished Senator from Illinois
wishes to speak, and I will be very brief
in commenting.

I have listened to the learned Sen-
ator from Kentucky speak this after-
noon. He spent a lot of time on the
Adarand decision. The only thing we
ought to stress about the Adarand deci-
sion is that the Adarand decision was a
5–4 decision that did not find that af-
firmative action is not possible to have
in our country. Indeed, I will give you
a couple of quotes from—I like to go to
the Supreme Court. I am not big on
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district courts and circuit courts. Yes,
they are nice, but I like to go to the
top and see what the top people have to
say. This is what Justice O’Connor
said:

It is not true that strict scrutiny is strict
in theory but fatal in fact. Government is
not disqualified from acting in response to
the unhappy persistence of both the practice
and the lingering effects of racial discrimi-
nation against minority groups in this coun-
try.

Later on, Justice O’Connor stated for
the majority:

When race-based action is necessary to fur-
ther a compelling interest, such action is
within constitutional constraints if it satis-
fies the narrow tailoring test.

So it can be done, and affirmative ac-
tion is not unconstitutional. If that is
the implication that is derived from
the remarks of the Senator from Ken-
tucky, I say it is just plain not accu-
rate.

Mr. BAUCUS. Mr. President, I yield
20 minutes to the very distinguished
Senator from Illinois, Ms. MOSELEY-
BRAUN.

The PRESIDING OFFICER. The Sen-
ator from Illinois is recognized for 20
minutes.

Ms. MOSELEY-BRAUN. Mr. Presi-
dent, thank you. I rise in strong oppo-
sition to the pending amendment that
would dismantle the Department of
Transportation’s affirmative action
programs and roll back 15 years of
gains that have been made by minority
and women contractors.

The Department of Transportation’s
DBE program, Disadvantaged Business
Enterprise Program, ensures that
small women- and minority-owned
companies have the opportunity to par-
ticipate in the Federal aid highway
program. It does not guarantee any-
thing; it simply allows an opportunity
to compete. It levels the playing field,
giving small and women-owned busi-
nesses and minority-owned businesses
an equal opportunity to submit win-
ning bids. The DBE program is fair; it
is necessary, and it works.

This program—and let me suggest
another way to look at this issue, Mr.
President—the DBE program is no
more and no less than a structural re-
sponse to a structural distortion of our
society, a distortion that is caused by
200 years of slavery and segregation
and, frankly, the status of women and
an age-old tradition that set women
apart as second-class citizens as well.
It responds to the unfortunate but ob-
vious fact that our society was con-
structed on the traditional station of
women and minorities.

Women do not earn 75 percent of the
earnings of men who have the same
jobs because they are 25 percent less
competent or because they pay 25 per-
cent less for food. African Americans
are not proportionally poorer, sicker,
more imprisoned, or less educated be-
cause of accident but, again, because of
those distortions created in today’s so-
ciety by those institutional structures
that were crafted centuries and decades
ago.

The DBE program addresses these
underlying realities. It helps to weave
thousands of small businesses into the
fabric of our economy and our society.
It creates for us a stronger Nation. A
society that taps the talent of 100 per-
cent of its people is a stronger society
because it can draw on a broader pool
of talent. A community that gives all
of its members a chance to contribute
to the maximum extent of their abili-
ties is a stronger community because it
benefits from a broader range of con-
tributions.

America is never so magnificent as
when she reflects her nobler tradition.
Justice and equality, opportunity
based on merit and capacity—these are
among some of the defining values of
our country, and these values are re-
flected in this DBE program.

The debate over the DBE program
has so far been characterized by distor-
tion of the structure and the results of
the program. I have heard more than a
few in the debate this afternoon. The
facts are, it is a fair program that oper-
ates within the bounds of the Constitu-
tion. It has worked well, and it has cre-
ated opportunities for thousands of
minority- and women-owned busi-
nesses.

I have heard a lot of conversation
about the constitutionality. I point
out, Mr. President, if you read the Con-
stitution of the United States—and
here is a copy. I took Senator BYRD’s
advice and I carry mine around with
me. If you read article I, it is very
clear that Americans of African de-
scent were not citizens of this great
country when the Constitution was
written. Similarly, women were not
voters of this country when this Con-
stitution was written. Americans of Af-
rican descent did not receive the rights
of citizenship until the passage of the
14th and 15th amendments in 1868, and
women were not enfranchised to vote
in this country until this century,
until 1920, with the passage of the 19th
amendment. But ours is a living Con-
stitution. And it is a Constitution that
changes over time to reflect the reali-
ties of the community as a whole, to
keep the core values as it adjusts to
changes in the makeup and composi-
tion and demographics of the country.

This Constitution has lived so long
precisely because it responds to distor-
tions in our society, precisely because
it adapts itself to the realities of the
time, and because it continues to re-
flect those core values that bring us to-
gether and make us all Americans. And
the fact of the matter is that this legis-
lation is constitutional, as has been
discussed on this floor.

In 1982, Mr. President, Congress es-
tablished a national goal for at least 10
percent of Federal highway and transit
project funds to be expended with small
businesses owned and controlled by so-
cially and economically disadvantaged
people.

In 1987, Congress extended this initia-
tive to include women-owned busi-
nesses. And in 1991, the program was

first included in ISTEA, which is, of
course, the legislation that is sought to
be amended today. President Reagan
signed the 1982 and 1987 measures into
law; and President Bush signed the 1991
legislation, again, to bring women, to
bring minorities into the economic
mainstream of our country.

I will make one other point. This is
another digression. But I have listened
to the debate today. And even on the
screen when this gets broadcast on C-
SPAN, it says, ‘‘Amendment re minori-
ties.’’ This legislation is not just about
minorities, Mr. President. It is about
women as well. And we need to make
certain that every person who listens
to this debate understands that by
casting it just in terms of minorities,
it changes the focus of the debate, it
becomes a subterfuge for a set of
buzzwords that, frankly, in my opinion,
do not reflect well on this Senate and
on this debate.

Under the Federal DBE program,
State and local governments work to
achieve goals they set for themselves
based on the ability of qualified dis-
advantaged businesses in their areas,
without quotas, without set-asides, and
without penalty if they fail to meet
their goals after good-faith efforts.

In 1996, most States set 10 percent
goals for themselves. Some States set
higher goals, up to 14 and 16 percent.
Only three States failed altogether to
achieve their DBE goals in 1996. And
only two States failed to reach 10 per-
cent. Most States exceeded their DBE
goals, in some cases by large margins.

In my home State of Illinois, which
set a 10 percent goal for itself in 1996,
15 percent of its highway construction
funds were awarded to DBEs. Again,
you are talking all minorities, you are
talking all women. So you are really
talking about a majority minority set-
aside, if you think about it, because if
you take women as a proportion of the
population, you take minorities, all of
them as a proportion of the population,
what you really have is a majority of
the population. Again, this legislation
simply seeks to address a structural
distortion in which that majority of
the population participates at an un-
duly low and restrictive level of our
economic activity.

The DBE program is flexible in its
work. In 1980, DBE participation in
Federal highway construction was only
3.6 percent—again for the majority of
the population of this country. Only 3.6
percent of the contracts given out by
the Federal highway construction ef-
forts were for DBEs.

DBEs realized small gains over the
next couple years when the Depart-
ment of Transportation encouraged
participation. Sharp gains were made,
however, after Congress put the pro-
gram into the law in 1982. DBE partici-
pation climbed to almost 17 percent in
1984, and it has hovered around 15 per-
cent ever since.

Now, who are the disadvantaged busi-
ness enterprises? In 1996, DBEs again
received slightly less than 15 percent of
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the Federal-aid highway construction
money. Of that small slice, again, here
we are—14.8 percent. This is everybody.
These are women, minorities, His-
panics, Asians, Native Americans
—these are all the majority minority
of the population that is described as
‘‘minorities’’ in the debate. They got
all of 14 percent of Federal highway
spending.

Remember, we are all taxpayers now.
Everybody is in the pool putting
money in to make this happen, but 14
percent went out to women- and minor-
ity-owned businesses in 1996. And 85
percent went to the traditional white
male business owners.

Now that is just the reality. This is
not about taking anything away from
anybody. But it has to be said, and in
very clear terms. Here is everybody
else. This is the traditional economics.
This is a reflection of an attempt to ad-
dress a distortion in our society that
comes out of the tradition of excluding
women and minorities. The exclusions
are no longer there, but inclusion has
not yet happened. Integration has not
yet happened. And that is why this de-
bate is so vitally important.

Let us take a look for a moment at
the division within this 14.8 percent.
African Americans are 14 percent of the
14 percent. Native Americans are 9 per-
cent of the 14 percent. Asian Americans
are 3 percent; Asian Pacific, 3 percent
of the 14 percent; Asian Indian, 3 per-
cent of the 14 percent. And we are not
talking about the Sultan of Brunei ei-
ther. He is not involved with any of
this. We are talking about citizens of
this great country. Hispanic Ameri-
cans, 20 percent of this 14 percent. But
look at this, Mr. President, 51 per-
cent—51 percent—of this 14 percent are
women-owned businesses.

I ask the question why 50 percent of
the conversation that has been going
on this afternoon has not talked about
the impacts on women that this repeal,
if it is successful, will cause?

So the DBE program then redresses
gender discrimination as much as it
does lingering racial imbalances. It
provides economic opportunities for
businesses and entrepreneurs who
would otherwise be shut out of the con-
struction industry. I have received a
number of letters from DBEs urging me
to oppose this effort to repeal the pro-
gram, letters from women and minori-
ties who own and operate small busi-
ness, small construction firms in all
corners of Illinois.

Their letters ask for the continued
opportunity to compete. They drive
home the point that the DBE program
is not about taking contracts away
from qualified male-owned businesses
and handing them to unqualified fe-
male-owned firms. The program is not
about denying contracts to Caucasian
low-bidders in favor of higher bids that
happen to have been submitted by His-
panic or African Americans or Asians
or women.

Instead, this program is about creat-
ing a climate of competition that

brings everybody in. That is what all
these business owners in Illinois want,
the opportunity to compete. They want
a level playing field in which to make
the case that they can do the best job
for the taxpayers for the least amount
of money. They just want a fair
chance.

Listen to a letter from Sharon Ar-
nold, who is president of SSACC, Inc., a
certified women-owned disadvantaged
business enterprise in Pontiac, IL:

I know that without the [DBE] program I
would lose the opportunity to compete. That
is all this program does for me; it gives me
the opportunity to compete.

Ms. Arnold started her construction
firm in 1986, the year before Congress
added women to the DBE program. She
writes that at the time ‘‘I was certain
I had made the biggest mistake of my
life. Contractors who I had been work-
ing with in the bidding process [as a
former employee at another construc-
tion firm] had no interest [at all] in
what I was trying to accomplish . . .
Now, the reality is, they still don’t
care unless my . . . prices are the low-
est. In this program competition is the
name of the game.’’

Mr. President, that is the basic con-
cept of the DBE program. Low bids
still get the contracts. The program
does not create special preferences for
more expensive or less qualified bid-
ders. It does not increase the cost of
highway construction.

The General Accounting Office has in
fact examined this issue and concluded
that the program results in less than a
1 percent increase in construction
costs—1 percent, Mr. President—to
begin to correct some structural dis-
tortions that everybody here in this
room and certainly everybody in this
country knows we have to be able to
correct and resolve.

All the DBE program does is open
doors. Again, listen to Victor Wicks,
President of Wicks Construction Serv-
ices in southern Illinois. This is a man.

The DBE program is an economic develop-
ment program for both minority- and
women-owned businesses. The program mere-
ly levels the playing field for minorities and
women and affords them an equal oppor-
tunity to compete for federal construction
dollars. . . . All we are asking for is a fair
chance—an equal opportunity—a level play-
ing field, for all Americans.

That is what the DBE program pro-
vides for Mr. Wicks and the rest of the
thousands of qualified disadvantaged
businesses across this country.

Mr. President, there has been some
debate over whether the DBE program
is constitutional in light of the Su-
preme Court decision in the case of
Adarand Constructors v. Pena. Some of
my colleagues have asserted that the
Senate must ‘‘bring ISTEA into com-
pliance with Adarand and the Constitu-
tion.’’

The fact is, the Senate need not do
anything except extend current law in
order to keep ISTEA in compliance
with Adarand and the Constitution.
The DBE program was not declared un-
constitutional. On the contrary, the

Supreme Court wrote the Federal Gov-
ernment must subject affirmative ac-
tion programs to ‘‘strict scrutiny,’’
meaning that the programs must be
‘‘narrowly tailored’’ to meet a ‘‘com-
pelling government interest.’’

The Court, in fact, explicitly stated
that affirmative action is still a nec-
essary function of our Government.
And it wrote:

The unhappy persistence of both the prac-
tice and the lingering effects of racial dis-
crimination against minority groups in this
country is an unfortunate reality, and the
government is not disqualified from acting
in response to it.

Mr. President, the ‘‘lingering effects
of racial discrimination’’ of which the
Court spoke are exactly the distortions
in our society that I referenced earlier.
Racism and sexism are indeed unhappy,
but still very real, phenomena in our
society. The DBE program is one of our
responses to those lingering effects,
and it works.

Anyone who thinks there is not a
‘‘compelling government interest’’ to
justify the DBE program need only to
look at the States that do not have
them in place for their State-funded
highway construction programs.

Data from these States provide side
by side comparisons of two construc-
tion programs within each State—the
Federal-aid highway program, which
includes a DBE initiative; and those
States’ own highway programs for non-
Federal-aid highways, which do not in-
clude DBE programs.

I want you to consider the following
examples from fiscal year 1996.

In Arizona, DBEs received only 3.8
percent of State-funded highway con-
struction dollars, State funded. They
received 8.9 percent of the Federal-aid
highway program. Again, DBE exists
here; it does not exist there.

In Arkansas, 2.9 percent of State dol-
lars; 11.9 percent of Federal dollars.
DBE program here; did not exist there.

In Delaware, DBEs received less than
1 percent—less than 1 percent of State-
funded highway construction dollars,
while they received 12.7 percent of the
Federal-aid highway funds in that
State.

The next one, the DBEs in Louisiana
received only .4 percent —.4 percent—of
funds under the State’s highway con-
struction program, which does not in-
clude a DBE initiative. They received
12.4 percent of funds awarded by the
Federal program.

In Michigan, another State without a
DBE program, DBEs received only 1.4
percent of State highway construction
funds. By contrast, they received 15
percent of Federal highway construc-
tion funds.

I can go through Missouri, Nebraska,
Oregon—Rhode Island, look at this. In
Rhode Island we have the State pro-
gram without a DBE program, and the
State effort is zero percent for all the
women and minorities put together.
Zero percent of the State highway con-
struction funds; 12 percent of the Fed-
eral highway construction funds where
there was a DBE program.
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Now, this evidence, Mr. President, is

incontrovertible. Where there are no
DBE programs, women- and minority-
owned small businesses are shut out of
the highway construction. The Federal
DBE program serves to redress the in-
equality and redress the unfortunate
fact that all across the country women
and minorities would not otherwise
have access to construction contracts.

Now, consider another example—the
State of Michigan. In the second quar-
ter of fiscal year 1989, the State of
Michigan awarded 5 percent of its high-
way construction funds to small and
minority-owned businesses, and 9.9 per-
cent to small women-owned businesses.
Again, I make the point that this de-
bate has been focused on minorities,
but it is women that are just as much
at risk from this amendment as mi-
norities. Near the end of that quarter,
the State ended its DBE program. OK.
Here we are right here. So 9.9 percent,
5 percent. Then the end of the program.
Within 6 months, by the fourth quarter
of that same fiscal year, minority dis-
advantaged businesses were completely
shut out of the State’s highway con-
struction program. Less than 1 per-
cent—.6 percent. They received zero
contracts. By the first quarter of the
following year, women were down to
only 1.7 percent of the State’s highway
programs, down from 9.9 percent.

So this was the experience. Look at
this. Here we go. Just totally wiped out
from the modest gains that had been
made in that State.

Well, Mr. President, that is exactly
what would happen if we ended the
Federal DBE program. Women- and mi-
nority-owned small construction com-
panies would go out of business by the
hundreds of thousands.

I have to ask the question, is that
really the result we want to have com-
ing out of this debate? Is that really
the legacy that the 105th Congress
would like to impart on transportation
policy—a legacy of no economic oppor-
tunity for thousands and thousands of
small businesses?

Nationwide, minorities represent 9
percent of all construction funds but
receive only about 5 percent of all busi-
ness receipts. That is overall—9 per-
cent of all funds but 5 percent of all re-
ceipts. Women, who own one-third of
all firms, get only 19 percent of busi-
ness receipts. Let us not see 1998 go
down as the year in which those oppor-
tunities to compete were further erod-
ed.

I urge all of my colleagues to con-
sider the facts—the fact that the DBE
Program is constitutional, that it is a
program of economic opportunity, that
it is a program of fairness, and that it
is a program that works. I urge my col-
leagues to cast their votes for the
ideals of opportunity and equality,
which describe our Nation, which are
described in this Constitution, in this
living document.

More to the point, Mr. President, I
urge my colleagues to move beyond the
politics of division and zero-sum

games. Those who oppose having this
modest opportunity provided for
women and minorities—this modest
step to correct a structural distortion
that has existed in our country since
its founding, this tiny step to bring
women and minorities into the eco-
nomic mainstream and to integrate the
business of our country—those who
would oppose that are pushing buttons
to divide Americans; to pit one against
the other; to say this is a zero-sum
game, you can’t progress, you can’t be
integrated in this society without
someone losing out. No one loses out in
this program. No one loses out from
opening up the doors of opportunity.

Indeed, opportunity to compete, to
have a level playing field, to move be-
yond race and gender, is what this
country has got to be about. I urge my
colleagues to reject this ill-considered
amendment.

Mr. McCONNELL. I yield to the dis-
tinguished Senator from Michigan such
time as he may need.

Mr. ABRAHAM. Mr. President, I rise
to discuss the amendment of the Sen-
ator from Kentucky to the ISTEA leg-
islation. Mr. President, the Supreme
Court decision in Adarand v. Pena ap-
pears to mean that section 1111 of the
existing ISTEA legislation is unconsti-
tutional. That being the case, it is our
duty, in my view, to replace this provi-
sion with one that meets the test of
constitutionality.

In its Adarand decision, the Supreme
Court held that programs that create
race-based preferences must be nar-
rowly tailored to further a compelling
governmental interest. On remand, the
Federal District Court determined that
the presumption of social and eco-
nomic disadvantage on account of race
included in an earlier version of ISTEA
section 1111 violated the equal protec-
tion clause of our Constitution. This
provision of our Constitution has been
crucial to the ongoing struggle for civil
rights in this country. It has been be-
hind a number of important Supreme
Court decisions dating back to the
seminal Brown v. Board of Education.

The Adarand Court continued a long
tradition of jurisprudence, establishing
a colorblind Constitution, one which
demands equal treatment under the
law for members of all races. In acting,
the Court has drawn a clear distinction
between preference or quota programs
and affirmative action efforts aimed at
providing more opportunity for the less
advantaged.

In my view, Mr. President, this is a
crucial principle and distinction, one
that will not allow the Government to
give preference to one individual over
another simply on account of status—
absent direct evidence of past discrimi-
nation that the program is narrowly
tailored to address—but does permit us
to provide special assistance to those
economically disadvantaged.

But our Constitution’s principle of
equality under the law must not be al-
lowed to conflict in any way with out-
reach programs aimed at helping the

economically disadvantaged of our so-
ciety. Indeed, it points to public poli-
cies more in keeping with America’s
constitutional heritage, our commit-
ment to fair play, and our desire to
help the disadvantaged become full
participants in our market economy
and the prosperity it provides.

To that end, Mr. President, I believe
that Senator MCCONNELL’s amendment
to the ISTEA legislation is potentially
helpful. This amendment would strike
section 1111 from the legislation on the
basis that the changes between the lan-
guage in this ISTEA and the version
deemed unconstitutional by the Dis-
trict Court based on the Supreme
Court’s Adarand ruling are not suffi-
cient to overcome the Court’s constitu-
tional objections. I wish to state that
while I realize there is a difference of
opinion on this issue, I agree with this
constitutional analysis. The amend-
ment would replace section 1111 with a
requirement that every State in re-
ceipt of Federal highway dollars en-
gage in ‘‘emerging business enterprise
development and outreach.’’ Under the
language, ‘‘emerging enterprises’’ are
defined as contractors whose average
annual gross receipts do not exceed $8.4
million over a period of 3 years. To be
eligible, the businesses also must be
small businesses that have been in ex-
istence for not more than 9 years.

Under this amendment, States would
be called on to provide a number of
services to emerging businesses, in-
cluding periodic review of construction
plans to ensure fairness and oppor-
tunity, as well as offering seminars,
compiling and publishing lists of inter-
ested businesses and related compa-
nies, and providing networking oppor-
tunities on a regular basis.

The McConnell amendment offers
significant outreach programs aimed
at emerging businesses. By so doing, it
aims Government assistance at those
who need it most. In the process, it
avoids rewarding well-to-do businesses
simply on account of status, while pro-
viding assistance to minorities and
women truly in a position to need and
make use of it.

In addition, Mr. President, I thank
Senator MCCONNELL for accepting my
language in modifying his amendment.
That language directs States to also
aim efforts at business enterprises that
are located in economically distressed
communities and employ a majority of
their workers from such economically
distressed communities.

Finally, Mr. President, the McCon-
nell amendment is constitutional. Be-
cause it does not base the awarding of
Government contracts or benefits ex-
clusively on the race of the recipients,
it upholds the principles of our Con-
stitution and the equal protection
clause in particular. Support for this
amendment is fully in keeping with our
sworn duty to uphold the Constitution
on which our Government is based.

However, Mr. President, in my view,
the McConnell amendment does not go
far enough. We must do more. I con-
tinue to believe, in other words, that
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economic empowerment initiatives are
crucial to the well-being of disadvan-
taged members of our society, and in
the end, to our society as a whole.

It was in order to promote these ef-
forts that I joined a number of my col-
leagues, including the Presiding Offi-
cer, in forming the Renewal Alliance,
an alliance dedicated to renewing the
families and communities which lie at
the heart of our way of life and which
are crucial for success in America.

To further these efforts, we have for-
mulated legislation aimed at creating
‘‘renewal communities.’’ In these com-
munities, targeted, pro-growth tax ben-
efits, regulatory relief, brownfields
cleanup, and homeownership opportu-
nities will combine to produce jobs,
hope, and a sense of community. By
targeting distressed communities for
Federal relief from onerous rules and
taxes, we can assist the ongoing revival
of our inner cities by spurring growth
and productive rebuilding efforts.

In order to become a renewal commu-
nity, a community must meet several
criteria to qualify:

First, it must need the assistance.
According to the legislation we have
drafted, this means that the area must
first be eligible for Federal assistance
under section 119 of the Housing and
Community Development Act of 1974.
Second, it must have an unemployment
rate of at least 11⁄2 times the national
rate. Third, it must have a poverty
rate of at least 20 percent. And finally,
at least 70 percent of the households in
the area must have incomes below 80
percent of the median income of house-
holds in the metropolitan statistical
area.

In addition, state and local govern-
ments must enter into a written con-
tract with neighborhood organizations
to do at least five of the following:

(a) reduce tax rates and fees within
the ‘‘renewal community;’’

(b) increase the level of efficiency of
local services within the renewal com-
munity;

(c) formulate and implement crime
reduction strategies;

(d) undertake actions to reduce, re-
move, simplify, or streamline govern-
mental requirements;

(e) involve private entities in provid-
ing social services;

(f) allow for state and local income
tax benefits for fees paid or accrued for
services performed by a non-govern-
mental entity but which formerly had
been performed by government; and

(g) allow the gift (or sale at below
fair market value) of surplus realty in
the renewal community to neighbor-
hood organizations, community devel-
opment corporations or private compa-
nies.

Third, the community must agree to
suspend or otherwise not enforce the
following types of restrictions on entry
into business or occupations;

(a) licensing requirements for occu-
pations that do not ordinarily require a
professional degree;

(b) zoning restrictions on home-based
businesses that do not create a public
nuisance;

(c) permit requirements for street
vendors that do not create a public nui-
sance;

(d) zoning or other restrictions that
impede the formation of schools or
child care centers; or

(e) franchises or other restrictions on
competition for businesses providing
public services including but not lim-
ited to taxicabs, jitneys, cable tele-
vision and trash hauling.

State and local authorities may
apply such regulations on businesses
and occupations within the renewal
communities as are necessary and well-
tailored to protect public health, safe-
ty and order.

Now, in return for its reforms, Mr.
President, the community will receive
a number of renewal benefits.

First, a capital gains tax rate of zero
for the sale of any qualified zone stock,
business property or partnership inter-
est held for at least five years.

Second, increased expending for pur-
chases of plant and equipment in the
community.

Third, a 20 percent wage credit for
local businesses hiring qualified, low
income workers who remain employed
for at least 6 months.

Fourth, a provision allowing tax-
payers to expense costs incurred in
cleaning up contaminated sites within
the zone.

Fifth, a provision allowing financial
institutions to receive Community Re-
investment Act credit for investments
in, or loans to, community groups
within the zone. These groups would
then provide loans and/or credit to
local small businesses.

All of these provisions would encour-
age investment and job creation within
the zone. In my view, this approach, as
opposed to the existing preferences
structure, or the McConnell approach
standing alone, is the way to go.

Accordingly, Mr. President, while
Senator MCCONNELL’s amendment is, in
my view, part of the answer to our
challenge of providing all Americans
the economic opportunity they de-
serve, it is not enough.

It can, and in my view should, be
part of a larger program aimed at help-
ing all Americans rebuild the commu-
nity institutions which alone can pro-
vide the support and training people
need to succeed in our competitive
world marketplace.

Thus, if the motion to table the
Amendment fails, I will attempt to
augment it with a broader package of
economic empowerment proposals as
outlined above.

In addition, should the McConnell
Amendment pass, I reserve the right to
offer amendments making certain spe-
cific modifications to the language in
this amendment.

That language would specify that
state and federal outreach and dollars
under USTEA shall be directed toward
emerging business enterprises located
in and/or employing the majority of
their workers from ‘‘targeted areas.’’ A
targeted area is defined as a commu-

nity meeting the same criteria regard-
ing poverty rates and so on necessary
to be deemed an empowerment commu-
nity. This will concentrate our effort
where they are most needed and can
provide the greatest benefit.

I appreciate the opportunity to speak
on these issues today, and I look for-
ward to hearing the rest of this debate.
I also look forward to proceeding fur-
ther in this area—whether in the con-
text of this legislation or at a future
point this year—because I think that
the ideas which I have tried to outline,
and which our Renewal Alliance has
been working on, must be part of a
broader approach and a broader set of
solutions we are responsible for bring-
ing to the American people.

Mr. McCONNELL. If I could take a
moment to thank the distinguished
Senator from Michigan for his impor-
tant contribution and the thought that
he and the occupant of the chair have
put into their proposal. I think is a
very important contribution.

Mr. ABRAHAM. Thank you.
Mr. BAUCUS. I yield 10 minutes to

the distinguished Senator from Vir-
ginia.

The PRESIDING OFFICER (Mr.
COATS). The Senator from Virginia.

Mr. ROBB. Mr. President, I rise to
support the Disadvantaged Business
Enterprise Program and oppose the
amendment of the Senator from Ken-
tucky which would eliminate it.

This amendment, at least, implies
that there is something wrong with
supporting socially and economically
disadvantaged businesses. I see nothing
wrong with supporting socially and
economically disadvantaged busi-
nesses. I believe it is entirely appro-
priate we do whatever we can, legally,
to help small businesses flourish, busi-
nesses that might otherwise get
swamped by larger, better financed
competitors.

Mr. President, it is a sad fact that as
we near the end of this century, so-
cially and economically disadvantaged
businesses tend to be minority owned.
If we don’t focus our attention on help-
ing these businesses succeed, we are
never going to achieve the dream of an
economically colorblind society. The
evidence of this, regrettably, is com-
pelling and disturbing. White-owned
construction firms receive 50 times as
many loan dollars as African Amer-
ican-owned firms that have identical
equity.

Where DBE programs at the State
level have been eliminated, participa-
tion by qualified women and qualified
minorities in government transpor-
tation contracts has plummeted. There
is no way to know whether this dis-
crimination is intentional or sub-
conscious, but the effect is the same.
This experience demonstrates the sad
but inescapable truth that, when it
comes to providing economic opportu-
nities to women and minorities, passiv-
ity equals inequality.

If we don’t exercise diligence, we are
going to stifle businesses owned by



CONGRESSIONAL RECORD — SENATE S1423March 5, 1998
qualified women and minorities. It is
that simple.

I do not support numerical quotas
and I never have. I would never advo-
cate awarding work to anyone who is,
or any business that is unqualified for
the task. But I do support lending a
helping hand to individuals and busi-
nesses that, without special attention,
might be overlooked, even though they
are perfectly capable of performing the
necessary work.

And that, Mr. President, I believe is
the key to eliminating discrimination
over the long-term. We cannot simply
declare that a world where inequality
exists is otherwise an equal world. We
need to recognize that inequality and
address it by making an affirmative ef-
fort to give qualified businesses a real-
istic chance to participate.

As Julian Bond remarked recently in
a sentiment that I think is right on
mark in this case:

Affirmative action isn’t a case of unquali-
fied people getting a leg up, but of qualified
people getting an opportunity.

Finally, I would like to commend the
managers of the bill and, in particular,
my colleague from Virginia for taking
a courageous stand to support the DBE,
despite the pressure that I am sure he
is getting on this particular issue.

Mr. President, the managers are on
the right side of this particular issue,
and I urge my colleagues to support
them by opposing this amendment.

With that, I yield the floor.
The PRESIDING OFFICER. Under

the previous agreement, the Senator
from New Mexico is recognized to
speak for up to 45 minutes, if he so
chooses.

Mr. DOMENICI. Mr. President, if
somebody needs 5 minutes or so; I am
awaiting a document that I need for
my remarks.

Mr. BAUCUS addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Montana.
Mr. BAUCUS. Mr. President, I yield

myself 5 minutes.
Mr. President, I want to ruminate

about this concept of quotas and goals.
First of all, nobody likes quotas. They
are rigid, they are unforgiving, they
are almost insulting. The DBE program
does not use quotas; it uses goals.

Now, some say the goal is 10 percent,
15 percent, or 20 percent, or what not;
so is it really a goal? To be honest with
ourselves here, it is a goal, but it does
have a number associated with it. For
example, the number is 10 percent.
Some States ask for a lower goal—not
a quota, but a lower goal. Some States
are granted those lower goals. Some
States ask for higher goals and they
are granted those higher goals. Some
States say, ‘‘Our goal is going to be 10
percent,’’ and lo and behold, it turns
out that the disadvantaged business
enterprise program does not meet 10
percent, it is a lower percent. That has
happened in a couple of States. In 1996,
in Arizona and in Alaska, the goal was
10 percent, but those two States did not
reach the 10 percent goal. In Alaska, it

was 8.6 percent. In Arizona, it was 8.9
percent. You might ask: What hap-
pened? Why didn’t those States meet
their goals? As far as I know, nothing
has happened, which is further evi-
dence that this is not a quota; it is just
a goal.

We all know that goals are impor-
tant. We know that if we want to
achieve something, it is good to have a
goal. If you don’t have goals, often we
slip, we rationalize, and things fall be-
tween the cracks and they don’t hap-
pen. Sometimes it is helpful to have
numerical dates or to quantify your
goals, again, to help assure that you
reach them, like benchmarks. We all
know that sometimes quantifying a
goal helps make it happen. In this case,
we are not talking about a rigid goal.
It is a goal that has a lot of flexibility
to it in a lot of different ways.

I was a bit bemused when I heard
Senators chafing at this concept of
goals, I guess the same way Senators
resist unanimous consent agreements.
A unanimous consent agreement is a
kind of a goal. It is a statement that,
within 2 hours we are going to vote or
something, or within an hour and a
half we are going to do something else.
We have to have limits sometimes to
make something happen. Look at news-
papers. Newspaper reporters know they
have a deadline to get the paper out.

So if we do want greater inclusion of
minority groups participating in high-
way contracting, and if we want more
women enterprises to participate in
highway contracting, it is good to have
a goal to help make that happen. That
is what we are attempting to do here.
It is not unconstitutional because it is
very flexible. It has a lot of give. I
might say that the proposed regula-
tions that the Department of Transpor-
tation is working on and, in fact, will
probably finalize in a couple of months,
make the program even more narrowly
tailored. For example, the regulations
include further emphasis on good-faith
efforts. All a contractor has to show is
good faith, not a numerical number.
Also in the proposed regulations is a
broad waiver allowing States to come
up with their own program that will re-
place the Department of Transpor-
tation’s program if the State can show
that its own program will effectively
redress discrimination. That is a broad
waiver.

In addition, the proposed regulations
would add a net worth cap. That is, if
your net worth exceeds a certain
amount, you are not eligible, even if
you are a woman or a minority. So all
those statements about the Sultan of
Brunei are irrelevant. The proposed
regulations make it very clear that the
Sultan of Brunei, with all his palaces
and gold-plated Rolls Royces, and so
forth, would not even begin to be eligi-
ble for the DBE Program. I might say
that it is not only the Sultan of
Brunei; it is a bunch of other folks
whose net worth is significant and who
should not be part of the DBE Pro-
gram.

So the basic point is, again, that this
is very narrowly tailored, it is flexible,
it is based on good faith efforts. It is
not a quota. And the proposed regula-
tions will be even more flexible and
narrowly tailored, with more emphasis
on good-faith effort.

The PRESIDING OFFICER. Who
yields time?

The Presiding Officer had earlier rec-
ognized the Senator from New Mexico
to speak under a previous agreement, if
he is prepared to do so.

Mr. DOMENICI. Mr. President, I
yield 5 minutes of my time—although
he may have a different view than I
have—to Senator BROWNBACK.

The PRESIDING OFFICER. The Sen-
ator from Kansas is recognized to
speak for 5 minutes.

Mr. BROWNBACK. I thank the Sen-
ator from New Mexico.

Although I think our views of the
world are similar on many issues and
actually quite a bit similar on this par-
ticular issue, we end up coming at it,
in the end conclusion, a bit differently.
I appreciate the Senator from New
Mexico yielding me 5 minutes for this
purpose.

Mr. President, the Senate will soon
vote, of course, on an amendment pro-
posed by the Senator from Kentucky
on the ISTEA bill. As the bill stands, it
mandates that ‘‘not less than 10 per-
cent’’ of Federal highway and transit
funds may be allocated to ‘‘disadvan-
taged business enterprises.’’

I want to speak specifically about
this amendment that does away with
racial set-asides and replaces it with an
outreach program to emerging small
businesses. I have really struggled with
this vote. I find this a very difficult
issue, not because I support quotas or
because I believe racial set-asides will
help bring about racial reconciliation,
which is really my point of view and
my difficulty with this because we des-
perately need racial reconciliation in
this country. We need that to take
place. We need that process to start in
earnest, to move forward with the
hearts and souls of people in this coun-
try. My problem is that I don’t think
quotas and set-asides alleviate the dis-
advantages many Americans face or to
increase their ability to compete on a
level playing field, nor do I really be-
lieve it is going to help us out with this
racial reconciliation that our country
so desperately needs.

Nevertheless, this has been a hard de-
cision to make. It will be a hard vote
to cast. I would like to explain why I
will vote in favor of Senator MCCON-
NELL’s amendment and why I have mis-
givings about doing so.

First, I believe that quotas are un-
constitutional. Each of us, in serving
in this body, has taken an oath to up-
hold the Constitution. The Supreme
Court’s ruling in Adarand is very clear.
I took my oath of office to uphold the
Constitution seriously. I could not, in
good conscience, vote for a measure
that I believe, and the Court has ruled,
violates the highest law of this land.
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Second, I do not think quotas are the

answer to the problems that divide us
and deny equal opportunity. Quotas do
nothing to address the problems that
we face as a country, of not having a
colorblind society. Indeed, it actually
perhaps makes us more aware of the
differences, rather than less aware of
the differences. It doesn’t address some
of the underlying problems such as the
break-up of families, which is the sin-
gle greatest predictor of opportunities
and income later in life—coming from
a solid family that cares and loves the
children. Quotas do not help the mil-
lions of children who attend schools
where violence is commonplace and
drug use is rampant. They do not help
children to read, write, do arithmetic,
or have the basic skills in society that
we are having so much trouble with.

Finally, I believe that set-asides are
not only ineffective in bringing about
racial reconciliation—this is my key
point; I don’t think they bring about
racial reconciliation. Indeed, I think
they have been counterproductive. The
last several years have shown that
quotas in some cases, indeed many, are
an acid that further divides our Nation
and corrodes the principles of equality.
More than 30 years ago, Dr. Martin Lu-
ther King, Jr., shared his dream of a
society where men and women would
be judged ‘‘on the content of their
character, not the color of their skin.’’
We all, as a country, saw those words
as electric and true. This is a dream
that almost all Americans continue to
share—that we be judged on the con-
tent of our character, not on the color
of our skin. Although we may disagree
on the best means of getting there, I
cannot believe that the best way to
achieve a colorblind society is to call
more attention to race, to count by
race, and to divide by race.

That said, the reason I have strug-
gled with this vote is I believe that it
is incumbent upon us to open the doors
of opportunity to all and reach out to
those Americans who have been denied
those opportunities. Unfortunately, the
way this debate has been spun, a vote
for quotas has been equated to show
concern for the disadvantaged—a por-
trayal both false and destructive, I
think. We need to do more to extend a
helping hand to those in need and to
open the doors of opportunity and not
only level but expand the playing field
for all Americans.

The Senator from Michigan has spo-
ken and the Senator presiding, the
Senator from Indiana, has spoken fre-
quently about initiatives of the Re-
newal Alliance. I want to draw my col-
leagues’ attention to these efforts. I
think this is a serious effort at reach-
ing out and truly showing that the way
to racial reconciliation is to truly level
the playing field and to expand the
playing field in the areas where we are
having the most opportunity. So the
work in the inner cities and the work
of the Renewal Alliance has been key
in that.

I think this work of the Renewal Al-
liance is critical because, as I have

struggled with this debate—and the
reason I have struggled with this vote
is not because I believe quotas are the
answer, because they just are not, they
are not constitutional—is that if we
don’t have a colorblind society, what
do we go to if we don’t think quotas are
right or constitutional? Then what? I
don’t think we have answered that
question yet in this body. How do we
address the needs to create a colorblind
society? That is where I think the Re-
newal Alliance is reaching out and
doing that and saying, here are some
ways we can truly develop in inner cit-
ies, and reach out and say: We care, we
want these places, we want you to have
opportunity and growth and hope. It is
just that we aren’t going to do it by
acid tests that we have talked about in
these quotas and that we can really
reach Martin Luther King’s vision of a
colorblind society if we try to bid out
and to reach out and to hold.

I ask my colleagues to look at the
work of Senator COATS from Indiana
and other people that have truly put
their hearts into this and said, here is
a way we can go, this is what we can
do, this is not constitutional quotas. It
is just not going to be. But this is what
we can do, and let’s do that, and let’s
reach out as Americans and bind arms
together, of all creeds, of all kinds, of
all races, of all religions, and make a
bigger, better playing field in this
country.

That is why, Mr. President, I will be
voting for this amendment. It is a dif-
ficult vote. And I really hope and pray
that we will revisit this issue along the
lines of what has been put forward as a
way of expanding the hope and oppor-
tunity.

With that, I yield the floor.
Mr. MCCONNELL addressed the

Chair.
The PRESIDING OFFICER. The Sen-

ator from Kentucky.
Mr. MCCONNELL. Mr. President, if I

could just have one moment to thank
the Senator from Kansas for his impor-
tant contribution to this debate, and
thank him for his support.

The PRESIDING OFFICER. Under
the Senate agreement, the Senator
from New Mexico is recognized.

Mr. DOMENICI. Mr. President, thank
you, very much.

Mr. President, I rise today in opposi-
tion to the Amendment offered by the
Senator from Kentucky, Mr. MCCON-
NELL. The Senator from Kentucky pro-
poses to replace the Department of
Transportation’s Disadvantaged Busi-
ness Enterprise (DBE) program with a
new ‘‘emerging business’’ program. The
amendment is intended to eliminate
the DBE program and would have a
devastating effect on the opportunities
for DBE’s to participate in federally
funded highway and transit projects.

The proponents of this amendment
urge Senators to vote for this amend-
ment by saying that it is incumbent
upon the Senate to bring ISTEA into
compliance with the Supreme Court’s
ruling in Adarand versus Pena. They

assert that just this summer, after the
Supreme Court sent the case back to
the District Court, that it found the
DBE program was unconstitutional.
Furthermore, they declare that the
District Court in Colorado followed the
Supreme Court’s lead and found that
the government, in fact, could not
meet the Supreme Court’s test.

The proponents go on to remind Sen-
ators that every member of Congress
has publicly and solemnly sworn to
support and defend the Constitution of
the United States, and that we now
have little choice but to comply with
the unambiguous, unequivocal man-
date of the courts and end the DBE
program.

If Senators are considering voting in
favor of the McConnell amendment on
the basis that the program has been
ruled unconstitutional, and that it is
now incumbent upon us to bring the
program into line with the Supreme
Court’s rule, then I would ask them to
take the time to listen to a different
view, and one that I believe is closer to
the real facts.

The proponents of this amendment
make the argument that we should
stand for the rule of law and on this
point we agree. However, many Sen-
ators will be interested to know that
the District Court itself appears not to
have followed the rule of law as out-
lined by the Supreme Court and there-
fore should not be mislead. I will say
this again, because if you listen to the
proponents of the amendment, and I
have, you are compelled to consider
their argument seriously. But if you
look at the facts closely, you will find
that the very constitutional rule of law
the proponents ask us to uphold was
itself not precisely followed by the Dis-
trict Court.

In 1995, in Adarand, the Supreme
Court did not find the DBE program—
or any other affirmative action pro-
gram—unconstitutional. In fact, seven
of nine Justices upheld the constitu-
tionality of affirmative action and its
continued need in certain cir-
cumstances. Instead, the Supreme
Court established a new standard of re-
view—‘‘strict scrutiny’’—for federal
programs using race conscious meas-
ures. This new two pronged test re-
quires that affirmative action pro-
grams are ‘‘narrowly tailored’’ to meet
a ‘‘compelling governmental interest.’’
Without deciding whether the DBE pro-
gram met this new strict scrutiny test,
the Supreme Court sent the case back
down to the District Court for consid-
eration in lieu of its holding.

Mr. President, this is the rule of law
the Supreme Court said must be fol-
lowed, and it is the rule of law I would
urge Senators to support. However, it
is not the rule of law that the District
Court followed on remand from the Su-
preme Court, and that is why the Dis-
trict Court’s finding that the program
is unconstitutional should be viewed
with skepticism.

On remand, the District Court ac-
cepted Congress’ determination that
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there was a compelling need for the
program. The District Court stated, ‘‘I
find on the record before me, Congress
had sufficient evidence, at the time
these measures were enacted, to deter-
mine reasonably and intelligently that
discriminatory barriers existed in fed-
eral contracting . . . I conclude Con-
gress has a strong basis in evidence for
enacting the challenged statutes,
which thus serve a compelling govern-
mental interest.’’ This meets the com-
pelling governmental interest prong of
the Supreme Court’s ‘‘strict scrutiny’’
test.

The District Judge, however, decided
that the program was not sufficiently
narrow in its scope. In this part of his
decision, the Judge took a position
which directly contradicts the Su-
preme Court’s rule in Adarand.

While seven of nine Justices of the
Supreme Court said that there could be
affirmative action programs that are
both narrowly tailored and meet a
compelling governmental interest, this
District Court Judge found, and I
quote, ‘‘Contrary to the Court’s pro-
nouncement that strict scrutiny in not
‘fatal in fact,’ I find it difficult to en-
visage a race-based classification that
is narrowly tailored.’’

Obviously, Mr. President, the key
words in the District Court’s ruling are
‘‘Contrary to the Court’s (meaning Su-
preme Court’s) pronouncement. . .’’ I
agree with the proponents of this
amendment that every member of Con-
gress took an oath to support and de-
fend the Constitution of the United
States, and we should be vigilant in ad-
hering to that oath. But, the fact of the
matter is that the District Court itself
does not view the constitutional rule
the Supreme Court set in Adarand as
being able to be followed because it
found that it would be difficult to en-
visage any affirmative action program
that could be narrowly tailored. The
Supreme Court said that it could envi-
sion a program that was both narrowly
tailored and furthered a compelling
governmental interest, and herein lies
the flaw in the argument of the pro-
ponents of the amendment. On this
point, Justice O’Connor, writing for
the majority stated, ‘‘We wish to dispel
the notion that strict scrutiny is strict
in theory, but fatal in fact. The un-
happy persistence of both the practice
and the lingering effects of racial dis-
crimination against minority groups in
this country is an unfortunate reality,
and government is not disqualified
from action in response to it.’’

The very District Court ruling that
the proponents ask us to rely on is cur-
rently being appealed by the Depart-
ment of Transportation and the De-
partment of Justice in the 10th Circuit
Court of Appeals. The case has been
fully briefed, but no date has been set
for oral argument. So while the pro-
ponents suggest that a decision on this
matter has been fully resolved by the
courts and constitutes a mandate that
we should follow, the fact is that it is
still an open question.

Furthermore, Mr. President, al-
though the District Court found that
the scope of the program was not nar-
rowly tailored, it did not take into ac-
count the changes that the Department
of Transportation has proposed to the
program to respond to the Supreme
Court’s narrow tailoring guidelines.
The Department of Transportation has
issued a proposed rule to improve the
DBE program and respond to the
Adarand decision. The proposed rule is
specifically designed to meet the nar-
row tailoring requirement of the Su-
preme Court’s strict scrutiny test.

Specific narrow tailoring proposals
include: Ensuring that specific goals
are set to correspond to the availabil-
ity of qualified DBEs in a given mar-
ket. The new goal-setting methods will
ensure that DBEs receive the same op-
portunities they would have but for the
presence of discrimination—no more,
no less. Giving priority to race neutral
measures, such as outreach and tech-
nical assistance, in meeting overall
goals. Recipients would look to these
approaches before using race-conscious
measures, such as contract goals. Em-
phasizing the need for recipients to
take good faith efforts to meet con-
tracting goals seriously. Recipients
must award a contract to a bidder who
documents adequate good faith efforts,
even if the bidder does not fully meet a
contract goal. Providing waivers that
will afford recipients increased flexibil-
ity in implementing the program.

So while the District Court found it
difficult to envisage an affirmative ac-
tion program that could be narrowly
tailored, it did not even have before it
the proposed rule that purports to
meet that test. These regulations are
to be finalized within the next month.
After thorough review, both the De-
partment of Transportation, and the
Department of Justice have determined
the DBE program is constitutional.

The proponents have urged us to
comply with the ‘‘unequivocal man-
date’’ of the courts and end the DBE
program. The only ‘‘unequivocal man-
date’’ the courts have stated is that
race-based programs must meet the
strict scrutiny test. Contrary to the
Supreme Court’s decision that an af-
firmative action program could be both
narrowly tailored and meet a compel-
ling governmental interest, the Dis-
trict Court found it ‘‘difficult to envis-
age’’ any narrowly tailored program,
and moreover, it did not have before it
the very rule proposed to address the
aspect of the Supreme Court’s strict
scrutiny test.

President Eisenhower, when he was
still general, used to say that he ‘‘. . .
never liked to make decisions too
quickly . . .’’ I would urge my col-
leagues to heed the advice of President
Eisenhower, and not make a decision
to quickly on this matter prior to a de-
termination being made of whether the
proposed rule can meet the narrow tai-
loring aspect of the Supreme Court’s
test.

The Senator from Kentucky’s amend-
ment requires states to take action to

enable emerging businesses to compete
for highway and transit contracts and
subcontracts. These actions include
outreach to emerging small businesses
in the construction industry, technical
services and assistance with bonding
and lending, and technical services and
assistance with general business man-
agement. The amendment prohibits
discrimination and preferential treat-
ment based, in whole or in part, on
race, national origin, or gender.

Mr. President, the proponents of this
amendment have lead members to be-
lieve that the DBE program is really a
‘‘quota program’’. I want to stress at
the outset that this program is not a
‘‘quota program’’ as some have sug-
gested. There is a great difference be-
tween an aspirational goal and a rigid
numerical requirement. Quotas utilize
rigid numerical requirements as a
means of implementing a program. The
DBE program utilizes aspirational
goals.

Under the DBE program, state and
local government recipients of Depart-
ment of Transportation funds admin-
ister the DBE program. Each year,
they determine how much DBE partici-
pation is reasonable to expect based on
the availability of DBEs and the types
of work involved. The recipient’s an-
nual goal may be more or less than the
national 10% goal established by Con-
gress, and it is worth noting that if
they do not meet that goal there are no
penalties. In fact, the Department of
Transportation has never penalized or
sanctioned a state or local recipient for
not achieving their goals. This provides
flexibility to meet local conditions.
Contract goals are not operated as
quotas because they only require that
the prime contractor make ‘‘good faith
efforts’’ to find DBEs. If a prime con-
tractor cannot find qualified and com-
petitive DBEs, the goal can be waived.

In as much as the DBE program is
not a quota program, neither does it
constitute reverse discrimination as
the proponents have suggested. The
DBE program works to remedy dis-
crimination, not cause it. In fact, non-
minority business people who are dis-
advantaged have applied and been ac-
cepted into the DBE program. In fact,
any white male, as long as he can dem-
onstrate social and economic disadvan-
tage, can be admitted to the program.

Let’s remember, the Department of
Transportation reports that 85% of the
contracting receipts under ISTEA pro-
grams go to non-DBEs with the current
DBE program in place. This figure indi-
cates that minority firms do not domi-
nate the construction industry. The
role in the construction industry will
only be diminished by the elimination
of the DBE program.

The DBE program works to ensure a
level playing field for qualified DBEs
which have for years confronted dis-
crimination and been blocked out of
contracting opportunities. That dis-
crimination is evidenced by District
Court’s finding that the program meets
the compelling governmental interest
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prong of the Supreme Court’s strict
scruity test.

THE NEED FOR A DISADVANTAGED BUSINESS
ENTERPRISE PROGRAM

There is discrimination in the con-
struction industry. Minorities make up
20 percent of the U.S. population, but
minority-owned businesses are only 9
percent of construction firms and they
get only five percent of the construc-
tion business. Women own a third of all
small businesses but received less than
three percent of federal procurement
contract dollars in 1994.

Lenders discriminate against minor-
ity firms. It is a lot harder to capital-
ize a minority construction company.
Black construction firms can raise
fifty times fewer dollars per dollars of
equity capital than White firms. When
there is no affirmative action program,
DBEs don’t get any work.

In Michigan within six months of
ending the state DBE program minor-
ity-owned businesses were completely
shut out of state highway construction.
During the same period, in the same
state, under the Federal-aid highway
DBE program the same DBEs received
554 subcontracts worth 12.7 percent of
the federal aid dollars. When there is
no affirmative action program white-
owned prime contractors reject minor-
ity or women-owned firms even when
they offer the lowest bid.

The DBE program follows the Su-
preme Court’s Requirements. The cur-
rent DBE program sets a national par-
ticipation goal of 10 percent for dis-
advantaged business enterprises.

The goals are flexible. DOT can, and
has permitted, a lower goal based on
availability of DBE firms and opportu-
nities for subcontractors.

The goals are sometimes waived com-
pletely if a prime contractor, despite
good-faith efforts cannot find a quali-
fied disadvantaged business to meet a
specific contract. The proposes regula-
tions respond to the ‘‘narrow tailoring
standards’’ set out by the Supreme
Court.

Courts have said: specific goals
should correspond to the availability of
qualified DBEs in a given market. Pro-
vide the same opportunity to DBEs
that they would have received but for
the presence of discrimination—no
more no less.

Courts have emphasized the impor-
tance of ‘‘race neutral’’ measures such
as outreach, training, and technical as-
sistance.

Race-neutral measures would be used
to achieve as much DBE participation
as possible before any ‘‘race-conscious’’
measures are used. Only use ‘‘race-con-
scious measures to extent, and only for
as long as, they are needed to achieve
a level playing field. Goals are not
quotas. Prohibits set-asides except in
most severe cases of discrimination.

Mr. President, for those who are
managing the bill, or might be waiting
to speak this evening, I don’t believe I
will use all of my time. If I am not
holding anybody up, I might reserve
some of it until tomorrow, or whenever
we finish it.

How much time is allocated to the
Senator from New Mexico?

The PRESIDING OFFICER. The Sen-
ator from New Mexico has 36 minutes
remaining.

Mr. DOMENICI. Mr. President, need-
less to say, the Senator from New Mex-
ico who comes from a State that has
about 11 percent American Indians as
part of our population mix and about 38
percent Hispanics—needless to say, I
have lived my adult life in an atmos-
phere where I have rubbed shoulders
with those members of the minority—
American Indians and Hispanics—in
my State as they spoke of opportunity
and as they spoke of a chance to own a
business and of their hope that their
children would get a good education so
they could have a chance like all of us
had in New Mexico who are not His-
panics or Indians.

I have seen a great number of suc-
cesses in terms of business by the mi-
nority community in New Mexico.
Much less by the Indians proportion-
ately—American Indians—than by the
Hispanics. And that has a lot of cul-
tural nuances to it also, and tribal nu-
ances and the like.

But I have strived most of my life to
try to be part of the kind of commu-
nity and the kind of lawmaking that
gave the minorities an equal chance to
own businesses. That is essentially
what we are talking about here. And
we are engaged in a debate—I don’t
think a debate about whether every-
one, including minorities, ought to
have a chance to own businesses in
America. I would assume if we put that
question to everyone, they would all
say of course. But the question is, even
though we all say of course, do they
really have an equal opportunity? Is it
as easy for an intelligent, well-edu-
cated Hispanic American, New Mexi-
can, or a Native American to get into
business? I will say that without any of
the Government involved, they are get-
ting more and more opportunities. And
there is no question that more His-
panics are in business in the United
States on their own without the bene-
fit of the Federal Government pro-
grams than those who are in business
because of the Federal programs.

But I can also assure you that the
Hispanic Americans who live in my
State and in other States are genuinely
listening today to this debate. And if
they aren’t tuned in on C-SPAN, they
will soon be hearing what people tell
them we are doing here on the floor of
the Senate. I guarantee you, Mr. Presi-
dent, and my good friend, exceptionally
good friend from Kentucky, who hap-
pens to be on the opposite side of this
issue today, on the precise formulation
of the issue—I guarantee you that
whether Hispanics and Native Ameri-
cans, or other minorities, or women
who are part of this program and are
scurrying around to catch up with the
men in business ownership—inciden-
tally, as an aside, the fastest growing
portion of the American business own-
ership portfolio is now women.

As a matter of fact, as of 2 years ago,
women-owned businesses in America,
believe it or not, and all by themselves,
employed more people than the For-
tune 500 in America. And it was the
fastest growing piece of those who were
entrepreneurs. On the other hand, that
doesn’t mean that they don’t need
some help sometime to break into the
private sector.

So I have come to the floor concerned
because I do not want to be part of an
America that is saying, because we
don’t want quotas and we don’t want
set-asides, which I will agree we should
not have—we are not going to have a
major program within the highway
programs of this country, which we are
currently thinking is $173 billion worth
of business, more or less, over the next
6 years, and add to it $41 billion more
or less for mass transit. I do not want
to leave the floor with that bill and
with people being able to say there
may not be any minority participation
in the businesses that put this fantas-
tic roadway and mass transit system
together. That may be a bit of an exag-
geration. But essentially what we have
done in the past is to try to make sure
that there was participation. And we
have broadened that to women as part
of a group of Americans that are dis-
advantaged when it comes to owning
their own businesses.

So I have for the last 3 days—not for
months—studied this issue. And I must
say I didn’t have hours upon hours to
do it; I have a lot of other things I have
to do around here. But I have come to
the conclusion that we do not have to
wipe out the Disadvantaged Business
Enterprise Program in this bill in order
to accomplish our goal, which I think
is rather unanimous, that there be no
quotas yet there be some positive di-
rection so that women and minorities
will get a reasonable portion of the
business under this very, very large
multimillion-dollar contract authority
that is going out to American business,
large and small, to fulfill.

The more I read, and the more I said,
‘‘But you can’t be right, Senator
DOMENICI, because of your wonderful
friend from Kentucky whose thorough-
ness and constitutional acumen on the
bill called campaign finance’’—I read
the same cases with him, and I agreed
with him. In fact, I told him that I had
come full circle and could clearly un-
derstand in campaign finance how it
was a freedom of speech issue. He re-
calls that. I would not have gotten to
that point. I was still fuzzy about it
until I heard his interpretations of the
Supreme Court.

But I tell you that I do not agree
that this minority business program
that we have in this ISTEA bill before
us is a program that mandates quotas
and mandates set-asides. In fact, I
don’t believe it is even fair to just look
at the face of the statute, as has been
done here on the floor, and read it, and
say it is patently a quota system be-
cause, Mr. President, it is not imple-
mented without regulations. And the
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regulations and the way the program is
being implemented, from everything I
can find out, do not establish quotas or
set-asides.

Then I said, ‘‘Well, my friend from
Kentucky, whom I have just expressed
my admiration for, keeps saying the
Supreme Court has already ruled it un-
constitutional.’’ And I said, ‘‘If that is
really true, he should get 100 votes.’’

So I started asking. I have some law-
yers on my staff. I don’t think nec-
essarily I have Laurence Tribe on my
staff. I could have sent it up to Harvard
for them to look at it. Maybe my friend
from Kentucky would say that
wouldn’t be a very good place to send
it; I don’t know. But maybe over to
Stanford. Well, let’s settle for old
Michigan, the University of Michigan.

But in any event, the truth of the
matter is that I have now received
very, very different information that I
think makes sense about whether this
Disadvantaged Business Enterprise
Program as currently being adminis-
tered has been declared unconstitu-
tional by the Supreme Court. As a mat-
ter of fact, let me say I am convinced
that it has not.

What I have done—and I hope the
Senate will find this interesting—is I
have asked the Attorney General’s Of-
fice of the United States and the Sec-
retary of Transportation to answer
some very precise questions. I have
them answered. They are so interesting
and so precise. Maybe that is because I
asked the questions that I wanted an-
swered. I would like to read them.
There are only six. When I am finished
later this evening, I will pass out the
letter to whoever wants it. It will be
then signed by the Attorney General of
the United States and by Secretary
Slater.

Let me read the letter. The letter is
dated March 5, 1998, directed to me.

It says:
DEAR SENATOR DOMENICI: This letter re-

sponds to questions that you have posed re-
garding the Disadvantaged Business Enter-
prise (DBE) Program currently authorized by
the Intermodal Surface Transportation and
Efficiency Act.

1. Has the text of section 1111 been ruled on
by the Supreme Court, and if not, how does
section 1111 differ from the statute that was
before the Supreme Court in Adarand v.
Pena?

The Supreme Court in Adarand v. Pena did
not find this or any other program to be un-
constitutional. Indeed, the Supreme Court
did not even consider the constitutionality
of section 1003(b) of ISTEA, which sets a 10%
goal for expenditure of the authorized funds
with DBEs. The Adarand case involved a dif-
ferent program: the Department of Transpor-
tation’s use in its own direct federal con-
tracts of compensation to encourage federal
prime contractors to use DBE subcontrac-
tors. The compensation was provided
through a specific contract provision used
only in DOT’s own direct contracts for high-
ways on federal lands. Even as to this com-
pensation program, the Supreme Court’s
opinion merely establishes that federal race-
conscious programs, like state and local pro-
grams, are subject to strict scrutiny. The
Court made clear, however, that such scru-
tiny is not ‘‘fatal in fact,’’ and that the fed-
eral government has a compelling interest in

remedying the lingering effects of discrimi-
nation through properly tailored programs.

2. How do you conclude that Section 1111 of
the ISTEA bill was not before the Supreme
Court in Adarand v. Pena and has not been
declared unconstitutional?

The Supreme Court’s opinion in Adarand
addresses only the DOT’s subcontracting
compensation program, not the ISTEA DBE
program. The Supreme Court’s remand in
Adarand makes this clear—it states that the
courts below were to determine only ‘‘wheth-
er any of the ways in which the Government
uses subcontractor compensation clauses can
survive strict scrutiny.’’ 515 U.S. at 238. Only
one district court judge—the judge who is
considering the remand in Adarand—has
found the compensation clause program un-
constitutional. While that district court
judge also ruled the ISTEA program uncon-
stitutionality of ISTEA was not properly be-
fore the court. The Justice Department has
argued on appeal to the Tenth Circuit that
the district court improperly addressed the
constitutionality of ISTEA and, in any
event, erroneously concluded that ISTEA
was unconstitutional.

3. Section 1111 of the ISTEA bill states,
‘‘not less than 10 percent of the amounts
made available under this program shall be
expended with small business concerns con-
trolled by socially and economically dis-
advantaged individuals.’’ In view of this lan-
guage, why is the DBE program not a manda-
tory set aside or rigid quota program?

The 10 percent figure contained in the stat-
ute is not a mandatory set aside or rigid
quota. First, the statute explicitly provides
that the Secretary of Transportation may
waive this goal for any reason—specifically,
the language quoted above is preceded by the
phrase ‘‘[e]xcept to the extent that the Sec-
retary determines otherwise.’’ Second, in no
way is the 10 percent figure imposed on any
state or locality. Under the program, it is
the states that really set goals for contract-
ing. They may set goals higher or lower than
10 percent depending upon the local avail-
ability of DBEs, projected contracting needs
and past results of their efforts. Moreover,
state agencies are permitted to waive goals
when achievement on a particular contract
or even for a specific year is not possible.

The DBE program does not set aside a cer-
tain percentage of contracts or dollars for a
specific set of contractors. Nor does the pro-
gram require recipients to use set asides.
The DBE program is a goals program which
encourages participation without imposing
rigid requirements of any type. Neither the
Department’s current or proposed regula-
tions permit the use of quotas. The DBE pro-
gram does not use any rigid numerical re-
quirements that would mandate a fixed num-
ber of dollars or contracts for DBEs.

4. The comments to the new rule states,
‘‘[i]f race-neutral means are the first resort
under this proposed section, then set asides
and other more intrusive means, such as a
conclusive presumption, are the last resort.’’
In view of this language, why is this not a
mandatory set aside or rigid quota program?

The comment is intended to make clear
that race- and gender-neutral mechanisms
(e.g., outreach, technical assistance) are the
means of first resort for recipients to use in
seeking to meet overall goals. In fact, the
rule itself prohibits setting aside particular
contracts unless the state has been unable to
meet its goals for a number of years and
there is a court-order or state law which di-
rects the recipient to use set asides. Such set
asides would not be permitted, even where
state law authorizes their use, unless it can
be shown that less restrictive measures, in-
cluding race neutral programs and flexible
contract goals, were insufficient to address
the demonstrated effects of discrimination.

As discussed above, the DBE program thus
neither mandates set asides nor permits the
use of rigid quotas.

5. Are there sanctions, penalties or fines
that may be imposed on any recipient who
does not meet DBE program goals? In the fif-
teen years that this program has been in op-
eration, has any state been sanctioned for
not meeting its program goals? In answering
please provide specific examples to support
your conclusion.

No state has ever been sanctioned by DOT
for not meeting its goals. Nothing in the
statute or the regulations imposes sanctions
on any state recipient that has attempted in
good faith, but failed, to meet its self-im-
posed goals. In 1995, two states failed to meet
their goals; in 1996, two other states failed to
meet their goals; and, in 1997, three states
failed to meet their goals. There were no
sanctions, penalties or fines of any kind im-
posed against any of those states.

6. Is this program only for minorities and
women?

No. Any individual owning a business may
demonstrate that he is socially and economi-
cally disadvantaged, even if that individual
is not a woman or minority. Both the cur-
rent and proposed regulations provide de-
tailed guidance to recipients to assist them
in making individualized determinations of
disadvantaged status. And, in fact, busi-
nesses owned by white males have qualified
for DBE status.

7. What recourse is available to low bidders
who have made good faith efforts to meet
DBE contract goals, but despite those efforts
were not able to do so? Is it true that low
bidders who have tried but failed to meet the
contract’s DBE goal are automatically
eliminated from consideration for the con-
tract?

Under the current regulations, if a prime
contractor is unable to find available and
qualified DBEs to meet a specific contract
goal, the goal may be waived. Under the pro-
posed rule, the goal must be waived. No low
bidder who tried in good faith but failed to
meet the goal is automatically eliminated
from receiving the contract.

Thank you for your interest in, and sup-
port of, this important program.

Sincerely,
JANET RENO.
RODNEY E. SLATER.

That is the extent of the letter which
I have now read into the RECORD. Mr.
President, let me say that, obviously,
reasonably oriented Senators, who
have good motives, maybe even the
same motives and same goals, can dis-
agree. But I take very seriously wheth-
er I should come down and vote for a
statute that is patently unconstitu-
tional, and I am very confident that,
when I vote against the amendment of
the distinguished Senator from Ken-
tucky to strike that provision and sub-
stitute for it, that I am, when I vote
against it, voting to leave in this bill
and the regulations accompanying it, a
constitutional provision with reference
to helping the disadvantaged, including
women and any business that might
qualify that is economically disadvan-
taged.

I hope, and I say to the administra-
tion very clearly right now: You have
now put the signature of the Attorney
General of the United States and the
Secretary of the Treasury on the an-
swer to these seven questions. And this
Senator, and I think a number of other
Senators, is going to be voting to keep
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the provision in the bill based upon
these kinds of assurances. Let me
make sure that the President of the
United States understands that if it
turns out that, as they produce the
completed regulations for the program,
as they attempt it across the board for
all programs—they are in the process
of doing that; there are many other de-
partments other than the Department
of Transportation that need refined
regulations. If, in fact it comes out in
a few months that the regulations are
not being interpreted in the way sug-
gested here, then I assure you that we
will change them. I am not suggesting
we will do away with help and assist-
ance in the area that is encompassed
here, but many are voting because they
have confidence that the rules, as they
implement this, will not be inconsist-
ent with these statements. This better
become a very, very serious challenge
to the administration as they finally
implement this program.

If they do that, and they are done as
suggested in these responses, then I
have no doubt that anybody attempt-
ing to appeal will lose. I have no doubt
that the issue will not be before us
again, because it will not have any set-
asides to it, it will not have any fixed
ratios, the kinds of things that we all
know we don’t want—quotas, numeri-
cal quotas and the like.

With that, I reserve the remainder of
my time. But I would say to the leader-
ship, if the rest of the time is running
out and we are ready to vote at any
time in the near future, I believe a call
to me will get me to relinquish the re-
mainder of my time. But for now I will
reserve it.

I yield the floor.
The PRESIDING OFFICER (Mr. AL-

LARD). The Senator form Kentucky.
Mr. MCCONNELL. I can say to my

good friend from New Mexico, for
whom I have the greatest respect, I
would like to just mention what the
Supreme Court said in the Adarand
case. Basically what the Supreme
Court did was to lay out the standard,
and they said that any racial presump-
tion must be narrowly tailored to meet
a compelling governmental interest.
ISTEA uses that racial presumption.
Then what the Court did was they sent
the case back to the district court to
determine what statutes and regula-
tions were in play in Adarand and
whether the statutes and regulations
met the strict-scrutiny standard.

In the district court case—I apologize
to my good friend from New Mexico if
I said the Adarand case declared the
regs unconstitutional. I don’t think I
said that on the floor here today. I may
have said that in some conversation we
had yesterday. But what the Adarand
case did was lay out the standard, sent
the case back to the district court, and
the district court said, and this is a di-
rect quote, ‘‘Section 1003(b) of ISTEA
and the regulations promulgated there-
under are unconstitutional.’’ So the
district court, applying the standard of
Adarand, said the case was unconstitu-
tional.

The Department of Transportation,
in trying to appeal the district court
decision—they don’t like that decision.
They are going to appeal it to the 10th
circuit. The Department of Transpor-
tation in their brief, in describing the
lower court decision, says, ‘‘This order
declares unconstitutional the program
operated by DOT, but also the Federal
aid DBE program operated by the State
of Colorado under ISTEA.’’

So, I think we are in the same place
here. Technically, the Supreme Court
only laid down the standard in this
case. But that was a landmark stand-
ard. It was sent back down to the dis-
trict court, which applied the standard
and found this unconstitutional. And
the Court in another case, a very simi-
lar case to this—the Court meaning the
Supreme Court—has addressed this
issue. So it is not like the Supreme
Court has never spoken, I would say to
my friend from New Mexico, on this
subject. In the Croson case the Court
said, ‘‘In sum, none of the evidence pre-
sented by the city’’—this was referring
to the city of Richmond, a similar fac-
tual situation:

None of the evidence presented by the city
point to any identified discrimination in the
Richmond construction industry. We there-
fore hold that the city has failed to dem-
onstrate a compelling interest in apportion-
ing public contracting opportunities on the
basis of race.

To accept Richmond’s claim that past soci-
etal discrimination alone can serve as the
basis for rigid racial preferences would be to
open the door to competing claims for reme-
dial relief for nearly every disadvantaged
group. The dream of a nation of equal citi-
zens in a society where race is irrelevant to
personal opportunity and achievement would
be lost in a mosaic of shifting preferences
based on inherently unmeasurable claims of
past wrongs. Courts would be asked to evalu-
ate the extent of the prejudice and con-
sequent harm suffered by various minority
groups. Those whose societal injury is
thought to exceed some arbitrary level of
tolerability then would be entitled to pref-
erential classifications. We think such a re-
sult would be contrary to both the letter and
spirit of a constitutional provision whose
central command is equality.

Finally, let me say the Supreme
Court has addressed a similar issue in
the Croson case. The Supreme Court
laid down the standard in Adarand,
sent it to the district court, which ap-
plied the standard which found the
very provision we are talking about un-
constitutional. That is on appeal to the
10th circuit. And the sufficiency of the
new regs that my good friend from New
Mexico and other speakers on the other
side of this issue have referred to I sup-
pose is the issue before us today. In
other words, has the Department of
Transportation, bearing in mind the
Adarand decision and the subsequent
district court decision, adjusted the
regulations in such a way as to come
into compliance with the law?

I cite on that point a letter from
George LaNoue, who is an expert in
this particular field who has testified
before a number of congressional com-
mittees on this subject. Professor
LaNoue addresses the adequacy of the
new regs. He says:

It is being asserted that various alter-
ations and proposed regulations for ISTEA
solve the constitutional problems created by
the use of race, ethnic and gender pref-
erences in awarding of contracts under that
program. That assertion is incorrect for two
reasons. First, the regulatory alternatives go
only to the issue of narrow tailoring—

Narrow tailoring—
not to the constitutional requirement that a
compelling basis of remedying identified dis-
crimination be established before any, for
the use of preferences, be considered. None of
the fundamental evidentiary requirements
necessary to support the preferences in this
legislation have been established by the ad-
ministration or by Congress.

He concludes his letter, which I will
ask to have printed in the RECORD:

Proposed regulations are either irrelevant
or incomplete to the major requirements of
narrowly tailoring, and they do not begin to
supply a compelling basis for the use of pref-
erences.

So where I think we are is that rea-
sonable people can differ about what
the courts are saying. I think it is pret-
ty clear that the Senator from New
Mexico probably speaks for the major-
ity here in the Senate, and we will get
an opportunity, as he indicated, to find
out what the law is because it is on ap-
peal to the 10th circuit.

It is also very, very clear that quotas
and preferences are going to die hard,
Mr. President, in this country. There
are roughly 160 preferential quota and
preference programs in the Federal
Government which dole out benefits on
the basis of gender and race. It looks as
if the only way we will be able to dis-
mantle those is case by case by case.

The Senator from New Mexico is cer-
tainly correct, the district court deci-
sion applying the standard in Adarand
is on appeal to the 10th circuit. But
there are numerous Supreme Court and
circuit court decisions that give us an
indication of what the result will be. It
will probably be a denial of cert, which
someone will argue, again, is not a Su-
preme Court decision. But a denial of
cert, if the 10th circuit upholds the dis-
trict court, will, in fact, finish the
case.

I am not saying the Senator from
New Mexico will take this position at
all, but I bet you there will be some, I
say to my good friend from New Mex-
ico, who, if we offer this amendment at
some later time, will say, ‘‘Well, there
wasn’t a Supreme Court decision on it,
it was only a denial of certiorari.

So I thank the Senator from New
Mexico. I understand the sensitivity of
this issue. I certainly agree with him
that he could rely on the Attorney
General’s opinion about this, if he
chose to. She is a part of the adminis-
tration. The administration opposes
dismantling this particular program.
Just speaking for myself, I am not sur-
prised that she would take the position
she does, and ultimately the courts
will decide.

Mr. DOMENICI addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from New Mexico.
Mr. DOMENICI. I yield myself up to

5 minutes.
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Let me say to my friend from Ken-

tucky, actually, I am very pleased with
the remarks he has made, because es-
sentially there is no question that the
amendment which he offers, as I view
it, is premature if the purpose is to
make this bill eliminate any program
that has been ruled by the Supreme
Court to be unconstitutional, because
obviously, whatever the district court
did with it—and it has not been ren-
dered unconstitutional prior to this
district court decree—whatever they
did to it is on appeal. As a con-
sequence, we don’t even know if the ap-
pellate court agrees that it is unconsti-
tutional as determined by the district
judge who, incidentally, did not even
have ISTEA before the court when this
decision was rendered.

Let’s just make one other observa-
tion about the administration. And I
hope Democrats will join me with this.
I have just said they better be right.
They just told us what it does and
doesn’t do and how they are going to
make sure it is tailored that way. But
I think it is fair to say to the President
that some of us remember when the de-
cisions came down from the Supreme
Court about set-asides and the 8(a) pro-
gram and others that, as the President
said—and I can’t quote him verbatim
nor do I remember the time, but I can
assure you it was sometime back—‘‘I
will have my administration go
through all these laws and correct
them so that they meet what the Su-
preme Court’s test is.’’ Frankly, there
are a lot of people who have been wait-
ing for them to get that done.

Mr. MCCONNELL. I ask my friend,
did they find any they thought were in-
appropriate?

Mr. DOMENICI. As a matter of fact,
I understand from conversations this
morning, the conversations that pre-
ceded this letter, that they are in the
process of rewriting rules and regula-
tions for all of them, not just ISTEA,
and I said, ‘‘You better hurry up.’’

We all know that they have to be re-
written. The minority community
knows they have to be rewritten. This
debate may have been avoidable. Had
they written these both generic and
specific rules, we might not have had
this argument.

The answer I received, so the Senator
will know, is that it is very difficult
when you look at the whole array of
programs. The Senator says there may
be more than 160?

Mr. MCCONNELL. Close to. Between
150 and 160.

Mr. DOMENICI. It is very difficult
for the lawyers and those who put them
together to get it all finished. I think
this debate and this letter will push
them to get it done, and get it done as
quickly as possible.

I yield the floor, and I thank the Sen-
ator.

Mr. MCCONNELL addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. MCCONNELL. Mr. President,
with regard to the likelihood of the dis-

trict court decision in Adarand being
overturned—I see my friend from New
Mexico is leaving—just to close the dis-
cussion on what is likely to be the out-
come in the case, I asked the Congres-
sional Research Service about the
cases in this particular area of the law.

Let me, Mr. President, for our col-
leagues in the Senate, point out that
the Congressional Research Service has
found no—no, not a one—no court rul-
ing after a trial where a race-based
contracting program has met the Su-
preme Court’s test of strict scrutiny.

I say to my friend from New Mexico,
there hasn’t been a single case that the
Congressional Research Service could
find where a race-based contracting
program has met the Supreme Court’s
test of strict scrutiny. In fact, CRS has
explained that Adarand conforms—this
is not sort of an aberration out there
—it conforms to a pattern of Federal
rulings across the country striking
down race-based contracting programs
as unconstitutional:

Associated General Contractors of
California v. San Francisco, a ninth
circuit case; Michigan Road Builders v.
Milliken, a sixth circuit case; Groves v.
Fulton County in the Northern District
of Georgia; Milwaukee County Pavers
Association v. Fiedler in the seventh
circuit; Associated General Contrac-
tors of Connecticut v. New Haven, dis-
trict court in Connecticut; O’Donnell
Construction Co. v. District of Colum-
bia in DC Circuit; Arrow Office Supply
v. Detroit, Eastern District of Michi-
gan; Louisiana Associated General
Contractors v. Louisiana in Louisiana;
Associated General Contractors of
America v. Columbus, Southern Dis-
trict of Ohio; Engineering Contractors
Association of South Florida v. Metro-
politan Dade County in the 11th cir-
cuit; and finally, Contractors Associa-
tion of Eastern Pennsylvania v. Phila-
delphia in the third circuit; and more
recently, Monterey Mechanical v. Wil-
son in the ninth circuit, decided last
September; Houston Contractors Asso-
ciation v. Metropolitan Transit, de-
cided last November.

Mr. President, CRS was unable to
find a single court ruling where after a
trial a race-based contracting program
has met the Supreme Court’s test of
strict scrutiny.

I think it is extremely unlikely, in
conclusion, I say to my friend from
New Mexico, that we are going to have
a court decision overturning the dis-
trict court finding after Adarand laid
down the standard. I thank him for his
important contribution.

This is a very, very important issue
about what kind of a country we are
going to have, what kind of America
we are going to have. Are we going to
realize Martin Luther King’s dream of
a colorblind society, or are we going to
continue down what the Senator from
Kentucky believes is a mistaken path
of putting people into boxes, into
groups, and to doling out benefits and
rights based upon what ethnicity they
may be, whether they are male or fe-

male? Are we going to continue to go
down that path or really work to
achieve a colorblind society? I think
the courts are telling us that quotas
and preferences based on race, eth-
nicity, and sex are not going to be
upheld. The pattern is clear, and it
seems to me we ought to follow what
is, it seems to me, the law of the land
in this particular instance. I yield the
floor.

Several Senator addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Montana.
Mr. BAUCUS. Mr. President, I note

Senator KENNEDY is on the floor. He
has been over here many times seeking
to speak. I yield to the Senator 15 min-
utes.

Mr. KENNEDY addressed the Chair.
The PRESIDING OFFICER. The Sen-

ator from Massachusetts.
Mr. KENNEDY. Mr. President, I wel-

come this opportunity to continue the
debate on the steps needed to achieve
the goal of equal opportunity for
women and minorities. Clearly, we
have made substantial progress toward
the goal of equal justice under law, but
just as clearly, we still have a long way
to go.

From President Kennedy to Presi-
dent Nixon to President Clinton, there
has always been bipartisan recognition
in the White House and Congress that
the playing field is not level for women
and minorities and widespread accept-
ance of the need to take steps to rem-
edy the effects of persistent discrimi-
nation.

Civil rights is still the unfinished
business of America. We have made sig-
nificant progress toward justice for all
and opportunity for all. But, as the
church arson epidemic, the Texaco and
Mitsubishi scandals, the Good Ol’ Boys
Round Up, and the brutalizing of a Hai-
tian immigrant by police officers in
New York City demonstrate, we are
not there yet.

Incredibly, there are some who be-
lieve that discrimination is a thing of
the past, and that the playing field is
now level for women, for minorities,
and for other victims of discrimina-
tion. They are wrong. Job discrimina-
tion is still a persistent problem for
minorities in all aspects of the econ-
omy. The glass ceiling still prevents
large numbers of women from attain-
ing important job opportunities.

Nowhere is the deck stacked more
heavily against women and minorities
than in the construction industry. Af-
rican American contractors still report
arriving at job sites to find signs with
racial epithets. One African American
contractor was told to leave a home
site by a white customer who said,
‘‘You didn’t tell me you were black and
you don’t sound black.’’ In California,
a female contractor was told that the
reason her asbestos-removal business
had declined, even though her work
was good, was because ‘‘it’s back to the
good ol’ boys club. Haven’t you heard
affirmative action is out?’’

There is no doubt that if we termi-
nate meaningful programs, like the
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Disadvantaged Business Program in
ISTEA, the clock will be turned back—
back to bigotry, back to closed-door
deals, back to denial of opportunity.
The door that America is steadily
opening to women and minorities will
be shut once again.

Proof comes from communities
across the Nation. If we terminate a
State disadvantaged business program,
public contracts awarded to businesses
owned by women and minorities de-
cline rapidly.

In Philadelphia, contracts awarded to
women and minorities dropped 97 per-
cent—97 percent—in the first month
after the city terminated its disadvan-
taged business ordinance.

In Tampa, contracts awarded to
black-owned firms dropped 99 percent—
when that city ended its goals pro-
gram.

In Michigan, minority firms were
eliminated as contractors on State
highway projects within 6 months after
the suspension of the State’s disadvan-
taged business program in 1989. Within
9 months, participation by women-
owned businesses had dropped to 1 per-
cent of total awards.

Can it be that no qualified minority
contractor was available for a highway
construction contract in Michigan
after the State program ended? It de-
fies reason to believe that is true.

The Disadvantaged Business Enter-
prise Program and others like it have
brought new faces to the table. Many
women and minorities have had the op-
portunity to participate—to show they
can excel. An electronics company in
Orlando—a steel assembly firm in Illi-
nois—a crane and crane operator sup-
plier in Chicago—all owned by women.
This program gave them the oppor-
tunity to prove themselves. But if
these programs end, they are deeply
concerned that the major contractors
that called them and the companies
that praised their work will dis-
appear—not because they do bad work,
or charge more than their competitors,
but because they are women.

Dorinda Pounds, currently president
of Midwest Contractors, Inc., an Iowa
highway construction business, had
trouble getting startup capital. After 9
years in the construction business, she
had decided to start her own business
and was faced with the task of raising
$500,000 for equipment and expenses.
She turned to banks and investors, but
they initially expressed concern that
the male contractors would lock her
out and the banks would not recoup
their investment. The DBE program
certification was indispensable in per-
suading bankers and investors to take
a chance on her new company.

Three years later, prime contractors
ask for her—not because she is a DBE,
but because she can get the job done.

Jennylynne Gragg, president of G
and G Signals and Lighting, is another
example. After 6 years in her parents’
construction business, she became the
company’s general manager, and was
able to increase profitability imme-

diately. Her father, acting on his belief
that the construction industry is ‘‘no
place for a woman,’’ offered her job to
a younger brother with no experience,
and Jennylynne decided to prove him
wrong.

Eight years later, she operates a suc-
cessful contracting business of her
own. But it has not been easy. She and
her mother—now a business partner
—have to struggle to obtain financing.
General contractors often solicit their
bids with no intention of hiring them.
Even when they are the low bidder,
general contractors have often used an-
other firm and accepted a higher bid.

Why would a general contractor ac-
cept a higher bid? It doesn’t make
sense—unless you remember that the
traditional business network doesn’t
include women or minorities. At a Ju-
diciary Committee hearing on this
issue, Janet Shutt, who operates an In-
diana construction company, said some
general contractors would rather lose
money than deal with female contrac-
tors.

The Department of Transportation
DBE program is changing all that. The
program was signed into law by Presi-
dent Reagan in 1983 to assist minority-
owned firms.

It was expanded in 1987 to include
women. President Reagan and Congress
recognized that it was time to end the
pervasive discrimination in the high-
way construction industry, that posi-
tive steps were needed to eliminate
years of bias against women and mi-
norities.

Under the DBE program, the Depart-
ment of Transportation sets a national
goal—10 percent of Federal contracting
dollars—for participation by women
and minorities. States then set their
goals—not quotas or set-asides—based
on the availability of DBEs and the
kind of work that must be completed.
Most States set a goal of 10 percent.
But on occasion, States have set goals
lower or higher than the national level.
States have never been penalized for
failing to meet their goal.

Once States set their goals, contracts
are identified for DBE participation.
Prime contractors must either meet
the goal or show that they have made
a good-faith effort to meet it. The new
regulations proposed by the Depart-
ment of Transportation clarify that
States must accept valid showings of
good-faith efforts, so that the goal will
never become a quota.

The proposed regulations also ensure
that only truly disadvantaged busi-
nesses can participate in the DBE pro-
gram. Currently, although women and
minorities are presumed to be DBEs,
those who are not economically dis-
advantaged are excluded from the pro-
gram. The new regulations will ensure
the integrity of the program by requir-
ing that women and minorities certify
that they are disadvantaged and pro-
vide a summary of net worth. The pre-
sumption may be challenged at any
time by the State or the local certify-
ing agency, the Federal Government,
or any third party.

Contracting firms owned by white
males may also participate in the DBE
program, and the proposed regulations
clarify the existing requirements for
certification. In fact, Randy Pech—the
owner of the Adarand Construction
Company involved in the Supreme
Court case—is seeking DBE certifi-
cation.

Discrimination by general contrac-
tors is a major obstacle faced by
women and minorities. But there are
many others. A white contractor with
a background identical to that of an
African American contractor can ex-
pect to receive over 50 times as many
loan dollars per dollar of equity cap-
ital. A study of contractors in Atlanta
found that 19 percent of nonminority
firms had unlimited bonding capacity—
a privilege granted to no minority
firm, regardless of size.

Similarly, an African American
owned company in Georgia found that
if it sent white employees posing as
owners of a white-owned company to
purchase supplies, they could receive
price quotations two-thirds lower than
those quoted to the parent company.

Discrimination in the form of higher
quotations from suppliers is common-
place. A recent survey reported that 56
percent of African American business
owners, 30 percent of Latino business
owners, and 11 percent of Asian owners
had experienced this discrimination.

Yet, despite the exclusion, the mis-
treatment, and the prejudice that
women and minority businesspeople ex-
perience every day—despite the clear
and convincing evidence that the DBE
program and others like it have given
women and minorities a first, fair
chance to succeed, there are those who
want to eliminate this sensible pro-
gram.

Some argue that the DBE program is
unconstitutional. But, the Supreme
Court’s Adarand decision did not strike
down the program, nor does it prevent
Congress from supporting measures to
respond to the pervasive discrimina-
tion that still exists in this country.

The Supreme Court, in reviewing this
issue, has said only that Federal race-
conscious programs must undergo
‘‘strict scrutiny’’—they must be nar-
rowly tailored to meet a compelling
governmental interest.

The Court did not say that affirma-
tive action programs are unconstitu-
tional. What the Court did say is that:

[W]e wish to dispel the notion that strict
scrutiny is ‘‘strict in theory, but fatal in
fact.’’ The unhappy persistence of both the
practice and the lingering effects of racial
discrimination against minority groups in
this country is an unfortunate reality, and
government is not disqualified from acting
in response to it.

To ensure that the DBE program
passes the strict scrutiny test, the De-
partment of Transportation is cur-
rently completing new regulations that
give priority to race-neutral measures.
The regulations also emphasize that
States must award contracts to bidders
who document adequate good-faith ef-
forts, even if the bidder doesn’t meet
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the DBE goal. In addition, the regula-
tions clarify DBE certification stand-
ards, including the eligibility of white
males who prove disadvantage.

We know that properly administered
programs can meet the strict scrutiny
test. State and local programs imple-
mented after the Supreme Court’s
Croson decision prove this point com-
pletely.

I urge my colleagues to vote against
the amendment offered by Senator
MCCONNELL. I support education and
outreach efforts to eliminate discrimi-
nation. But they are not enough alone
to end the discrimination that clearly
exists. Congress must remain commit-
ted to taking needed steps to guarantee
equal opportunity for all Americans.

Mr. President, I yield back the re-
maining time.

The PRESIDING OFFICER. Who
yields time?

Mr. MCCONNELL addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. MCCONNELL. The Senator from
Indiana is around. Someone can check
the cloakroom. He is, as far as I know,
the last speaker on this side for the
evening. He is on his way, I am told.

The PRESIDING OFFICER. Does the
Senator suggest the absence of a
quorum?

Mr. MCCONNELL. I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. MCCONNELL. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MCCONNELL. Mr. President, I
yield to the distinguished Senator from
Indiana such time as he may need.

The PRESIDING OFFICER. The Sen-
ator from Indiana is recognized.

Mr. COATS. Mr. President, we are
considering an amendment offered by
the Senator from Kentucky, which is
designed to address one part of the in-
creasingly contentious debate over af-
firmative action. The Supreme Court’s
ruling in the Adarand decision most
probably makes the existing Disadvan-
taged Business Enterprise Program un-
constitutional; and, therefore, I think
the Senator’s amendment is appro-
priate.

There is a growing sense, however,
that as well-intentioned as affirmative
action and set-aside programs are,
whether they are constitutional or not,
really in any way can be reconciled to
the American commitment to equal
justice under law. At the same time, I
think it is important to point out that
Americans do remain deeply troubled
by the persistent poverty and lack of
opportunity that quotas and affirma-
tive action were originally meant to
remedy. As unemployment approaches
zero in much of the country, the inner
cities are still overwhelmed by double-

digit joblessness, social breakdown,
and education failure.

I want to be clear here this evening:
Quotas and set-asides are not the an-
swer to these problems. We have tried
that. It has not worked. It does, I be-
lieve, violate constitutional principles
of equal justice under law. Set-asides
and quota programs have been largely
a non sequitur to the social and eco-
nomic questions faced by the urban
poor.

Quotas and set-asides do not
strengthen civil society and do not
strengthen our neighborhoods. It is the
churches and charities and volunteer
groups and community associations
that bind neighborhoods together,
along with strong families. That is
what makes progress possible in these
areas, not a statute written by the
Congress that attempts to force a solu-
tion that cannot be forced.

Quotas and set-asides do not foster
the kind of spirit of entrepreneurship,
that is necessary and needed in these
communities, by encouraging the cre-
ation of the kinds of small businesses
that provide employment and help an-
chor community life. And they do
nothing at all for millions of children
who are trapped primarily in urban
public schools serving primarily low-
income families—schools which, by any
measure, are failing to provide ade-
quate education for children who are
trapped in this school system.

When it comes to the real concerns of
urban America, the national debate
over set-asides and quotas is just off
the mark, Not just off the mark; it is
irrelevant. An unfortunate side effect
of this debate, however, is that it gives
the impression that those who support
the amendment of the Senator from
Kentucky have nothing else to say
about the real concerns of poor Ameri-
cans living in inner cities, all they
want to do is eliminate the one advan-
tage that individuals have.

Now, in the warp and woof of this
quota debate, these supporters—Repub-
licans, conservatives, and the others—
are painted as largely unknowing and
uncaring and uninterested in the real
concerns of the poor. Now, if this
charge was warranted, it would be a
tragedy—a tragedy for our party, a
tragedy for conservatives, a tragedy for
Republicans. But such a charge is not
warranted.

Those who would support the amend-
ment from the Senator from Kentucky,
those who would acknowledge that the
quota set-aside program has not ad-
dressed the real problems, are not
those without alternative proposals.
They are not those who don’t share the
concerns of the poor. We, as a group,
have put considerable time and energy
and thought into new approaches to
helping restore our cities, renewing the
hopes and dreams of those who live on
some of America’s meanest streets and
meanest neighborhoods, addressing
their concerns for the need for commu-
nity empowerment, for strengthening
families.

Several years ago, I introduced a
package of proposals under the title of
‘‘Projects for American Renewal.’’ It
attempted, through a series of initia-
tives of Federal seeding and Federal
support, demonstration programs, and
grants, to accomplish a number of
things, but primarily falling in three
areas: Strengthen families, because
families are so key to the strength and
stability of communities, but recogniz-
ing that not all families are intact; and
promoting the role of mentors, organi-
zations and individuals that can pro-
vide support for children who don’t
have fathers at home to help them. It
addressed the need for strengthening
those community institutions—institu-
tions of charities and nonprofits,
churches, synagogues, and other insti-
tutions within the community that can
reach out and address some of these
most fundamental social programs in
ways that government programs never
have and never will.

It sought to provide for community
renewal through a series of empower-
ment measures and economic empower-
ment measures designed to gather cap-
ital, build businesses, and provide job
opportunity and job growth for busi-
nesses within communities that needed
the help the most.

For the past 18 months, a group of us
have been meeting under the title of
‘‘Renewal Alliance,’’ a group of roughly
30 Republican Members of the House
and Senate seeking to craft a new pro-
gram of outreach and empowerment to
our Nation’s urban areas and to our
Nation’s poor. We have rejected the
failed model of the past, the top-down
Federal programs that have brought
devastation in inner-city communities.
We have also, however, rejected a
‘‘hands off’’ approach that believes the
best Federal urban policy is no policy
at all.

Instead, we have attempted, through
the Renewal Alliance, to provide an op-
portunity agenda for urban America.
We acknowledge that there is at least a
startup role that the Federal Govern-
ment can play, primarily through the
Tax Code changes and through some
seed money, but we also want to make
sure that the role of the Government is
that of a supporter and an encourager
and a partner to local leaders and insti-
tutions who know firsthand what
America’s urban problems are and are
already well on their way to finding so-
lutions.

It is clear to us that from the range
and complexity of problems plaguing
our inner cities, that capital develop-
ment—social, human, and economic
capital—is the key to the long-term re-
newal of urban communities.

Our plan addresses this problem at
three levels. First, through a charity
tax credit and an expanded charitable
choice program, we shift authority and
resources away from government and
toward those private charitable, reli-
gious, and voluntary organizations
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that undergird the life of local commu-
nities. We support private economic de-
velopment through targeted tax incen-
tives and regulatory relief. And we ad-
dress the dramatic educational defects
of urban schools by providing publicly
funded scholarships for poor children
to attend schools of their choice.

I will take a few minutes—with the
indulgence of the proponent of this
amendment, my good friend, the Sen-
ator from Kentucky—to in more detail
describe the Renewal Alliance agenda
and its vision for urban America.

First let me talk about community
empowerment. Community activist
Bob Woodson said there is no social
program in America today that is not
being solved somewhere by someone.
The most intractable problems we
face—drug addiction, teen pregnancy,
homelessness, youth violence—are
being conquered by community leaders
most of us have never heard of. Pastor
Freddie Garcia of San Antonio has a
drug treatment program that has an 80
percent success rate, compared to the
single-digit performance of government
programs. An independent study of Big
Brothers-Big Sisters found among at-
risk youth, adult mentoring cut first-
time drug use by 46 percent, school ab-
senteeism by 52 percent, and violent
behavior by a third.

These are just two of hundreds of ex-
amples of programs and individuals in-
volved in leading those programs that
are making a difference in dealing with
these difficult social problems that
plague different communities, neigh-
borhoods, and families in America.

We propose a package of reforms that
will strengthen these institutions,
these charities, these volunteer groups,
that bind communities together and
actually heal individual lives. We want
to continue the work of the 1996 wel-
fare reform by encouraging States to
transfer more authority and resources
to the private nonprofit groups and re-
ligious groups through State-based
charity tax credits.

Our bill also expands and strengthens
the charitable provisions contained in
the 1996 welfare bill to permit faith-
based institutions to compete for all
types of Federal human services con-
tracts. The Community Empowerment
Initiative also builds on last year’s
Volunteer Protection Act by limiting
the liability of businesses that provide
equipment or facilities for use by char-
itable organizations.

The second component of our Re-
newal Alliance program is economic
empowerment. One of the great under-
reported stories of America’s booming
economy is the fact that tight labor
markets are increasingly forcing busi-
nesses to look to inner cities for labor.
In Wisconsin, Allen-Edmonds Shoes
last year moved a major facility from
Port Washington to inner-city Milwau-
kee to take advantage of the untapped
labor pool there. The city of Indianap-
olis has engaged in an aggressive pro-
gram to bring businesses into poor
neighborhoods by reducing regulations

and promoting the relative lack of eco-
nomic competition in inner-city com-
munities.

Our legislation wants to build on
these trends. We target the 100 poorest
communities in our Nation with tax
and regulatory relief designed to spur
economic growth on a long-term basis.
Our plan reduces to zero the capital
gains tax for investments in troubled
areas, increases the expensive plants
and equipment purchases by small
businesses in the zones, and allows
businesses in these zones to receive a 20
percent wage credit for hiring qualified
low-income workers. To qualify for
these benefits, States and localities
must agree to reduce local tax rates
and fees within the renewal community
and to waive local and State occupa-
tional licensing regulations. The pro-
posal would also create family develop-
ment accounts that encourage low-in-
come families to save a portion of their
income or of their EITC refunds, to be
matched by private contributions
which would be available for the pur-
chase of a home, education expenses, or
creation of a small business.

The third part of our program is edu-
cational choice for low-income fami-
lies. The recent survey on urban edu-
cation by Education Week reempha-
sized the alarming state of our urban
schools. Nationwide, just 43 percent of
students attending urban schools meet
the most minimal standards for read-
ing comprehension. In schools in high
poverty areas, only 23 percent meet the
basic standard. This pattern held true
in math and science, as well as reading.

Urban parents whose children are
trapped in schools in which failure is
virtually guaranteed are increasingly
demanding real change and real alter-
natives. Publicly and privately fi-
nanced scholarship programs are now
operating at over 30 cities. Early stud-
ies of these programs show substantial
academic improvement among partici-
pating students and a sharp jump in
parental satisfaction with the edu-
cation their children are receiving are
the results and consequences of these
initiatives.

Our legislation tackles the education
problems faced by inner-city children
from two different angles. First, we
call for a large-scale test of publicly
funded scholarships for poor children.
We believe these scholarships would
provide some immediate relief for fam-
ilies and inject badly needed competi-
tion in the public school system. The
scholarships would also put real pres-
sure on the public system for real re-
form as families begin shopping for
schools that work. I am pleased to offer
these initiatives here on the Senate
floor with Senator LIEBERMAN on a bi-
partisan basis in the past several years,
and we want to continue to do that.

The second part of the renewal edu-
cation reform plan is targeted at re-
lieving the regulatory burden faced by
urban schools. Administrators rou-
tinely complain that although the Fed-
eral Government provides only a frac-

tion of overall education funding, it
imposes an overwhelming majority of
the paperwork. Our bill would provide
an education flex waiver for urban
school districts that will permit them
to devote more of their dollars to the
classroom and less time filling out
forms.

This is the Renewal Alliance plan in
brief: To restore urban America, com-
munity empowerment, economic re-
newal, educational choice, and reform.
We do so not by putting the Federal
Government in charge, but by bringing
it alongside as a supporter of those in-
dividuals and those civic institutions,
nonprofits, churches and charities, syn-
agogues and parishes, that are already
at work rebuilding lives and rebuilding
neighborhoods.

Mr. President, I will vote for the
McConnell amendment. I believe the
constitutional case for it is compelling.
The Senator from Kentucky has craft-
ed a measure that I believe addresses
the issue of encouraging participation
by the underprivileged of taking advan-
tage of the highway funding that will
result from passage of this bill. But I
don’t want this vote to be interpreted
as the answer to the problems that af-
fect the underprivileged, the answer to
the problem that affects our commu-
nities. We need to do much more. We
need a much more comprehensive ef-
fort.

The Renewal Alliance has proposed
such an effort. It is not written in
stone. It is open to amendment. It is
open to suggestion. It doesn’t answer
the whole problem, but it moves us in
a substantial direction toward solving
that problem. I’m going to discuss this
in greater detail. We will be offering
this legislative package. We will be ex-
ploring opportunities throughout this
legislative session to debate and vote
on all or some of this package of pro-
posals.

I am joined by a number of my col-
leagues here in the Senate. I hate to
start naming names, but key among
them are Senator SANTORUM and Sen-
ator ABRAHAM. We are working with an
expanded group of Senators who have
real concerns and want to propose real
solutions to some of the most difficult
problems we face as a Nation.

So with that, Mr. President, we will
be saying more and doing more on this
initiative in the future, but I wanted to
take this opportunity to at least in-
form our colleagues that this vote is
simply the opening foray into an area
that I think the Senate needs to seri-
ously address and give serious debate
and initiatives toward solving. I look
forward to the opportunity to continue
this effort.

I yield the floor.
Mr. SESSIONS. Will the Senator

yield?
Mr. COATS. I am happy to yield to

the Senator.
Mr. SESSIONS. First, I congratulate

the Senator very much on this renewal
idea and community empowerment. I
had the opportunity to serve as a U.S.
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attorney and be a coordinator of a
communities-based revitalization pro-
gram known as Read and See in Mobile
and Martin Luther King Jr. neighbor-
hoods—a great neighborhood that de-
clined dramatically over the years.

What we did first was we had a big
town meeting, a community meeting of
the leaders and the people who live
there. We broke up into discussion
groups and we listed priorities. All 10
groups listed priorities that they
thought their community needed most.
First, I remember distinctly that every
group listed crime. They wanted a safer
neighborhood for their children and
their families to live in. They listed
programs where they wanted their
churches to be stronger in helping kids.
As I recall, I can’t think of a single one
that listed a preferential contract for
businesspeople as a need for that com-
munity.

Is that what the Senator was saying
and suggesting, that we really need to
deal with deeper problems than the
kind we may be so politically engaged
in now?

Mr. COATS. That is precisely what I
was saying. I appreciate the Senator’s
experience and involvement with pro-
grams that are locally based and really
make a difference in people’s lives.
What I was trying to say here is that
we are faced with a situation where we
have a statute on the books that ap-
pears to be unconstitutional. I think it
goes against the grain of equal treat-
ment under the law—something that is
the foundation for what this country
believes in. But I didn’t want to mis-
interpret it as the attempt, this year,
by the U.S. Senate or U.S. Congress in
addressing problems that affect people
that are called ‘‘underprivileged’’ or
‘‘low-income’’ or ‘‘minorities’’ or peo-
ple who live in targeted urban areas.
There are deeper problems. There are
problems that have defied the Federal
solution and have defied the legislative
solution but have lent themselves to
local solutions, often faith-based solu-
tions, or nonprofit, charitable solu-
tions that we can’t write statutes for.
Can we assist in the transition of mov-
ing the Government from a ‘‘one-size-
fits-all, let Washington solve the prob-
lem,’’ to an aspect of greater involve-
ment of these organizations in dealing
with these problems? I think we can.
What we are trying to do here is out-
line some steps that we believe we
should take in order to accomplish
that.

I appreciate the continued support of
the Senator from Alabama and his in-
terest in this and his experience in
this. I welcome his participation, as he
has offered in the past and I know he
will in the future, in terms of our Re-
newal Alliance efforts.

Mr. SESSIONS. Mr. President, I
agree with that. Every group that list-
ed ideas for that neighborhood—all of
their ideas were good and all of those
ideas would work. I think you are cor-
rect, Senator COATS, in how you are ap-
proaching this idea. I believe that we

need to allow the people in our commu-
nities to develop plans for their own
neighborhoods, to make them work,
and we will get a lot better ideas than
some of the programs that have been
conjured up in this Congress.

Mr. COATS. Mr. President, I thank
the Senator and yield the floor.

UNANIMOUS CONSENT AGREEMENT—S. 1173

Mr. CHAFEE. The majority leader
has informed me that there will be no
more rollcall votes tonight. Second, I
ask unanimous consent at 9:30 a.m. on
Friday, March 6, the Senate resume the
pending McConnell amendment regard-
ing contract preferences and there be
90 minutes remaining for debate, equal-
ly divided between opponents and pro-
ponents, with 45 minutes of that time
equally divided between Senators BAU-
CUS and CHAFEE, and at 11 a.m. on Fri-
day, the Senate proceed to a vote on or
in relation to the amendment, and no
other amendments be in order prior to
that vote. I further ask consent that if
the amendment is not tabled, it be
open to further amendment and debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CHAFEE. In light of the agree-
ment, as I previously announced, there
will be no further rollcall votes this
evening. The next rollcall vote will
occur tomorrow morning at 11 a.m.

Mr. BAUCUS. Mr. President, I see the
distinguished Senator from California
on the floor. She would like to address
the McConnell amendment.

I yield 5 minutes to the distinguished
Senator from California.

The PRESIDING OFFICER. The Sen-
ator from California is recognized.

Mrs. BOXER. Mr. President, it is in-
deed an honor to participate in this de-
bate, a very important debate.

Mr. President, I will be voting
against the McConnell amendment,
which would eliminate the Department
of Transportation’s highly successful
Disadvantaged Business Enterprise
Program. The main reason I am doing
it—and there are many reasons—is be-
cause this program is of great benefit
to small businesses in my State.

Now, opponents of this program have
attempted to label it a quota system. I
oppose quotas because quotas are bad
policy and quotas are unconstitutional.
The people of California feel very
strongly against quotas. But what is
important to note, as so many of my
colleagues have pointed out, the DBE
Program is far from a quota program.
It is, in fact, a flexible outreach pro-
gram with goals that bring into the
highway contracting industry many
small businesses which might other-
wise be overlooked or left out.

Now, this program is so flexible, Mr.
President, that no State has ever been
fined, no State has ever been rep-
rimanded for not meeting the goal, be-
cause there is no quota; there is a goal.

Now, we know that small business
growth has been the most incredible
dynamic in California’s economic re-
covery. There is no way—no way—that
a Senator from California, in my opin-

ion, should vote against anything that
would put a damper on this extraor-
dinary growth.

What is interesting to me—because I
have listened to the debate and I have
heard Senator MCCONNELL use the term
‘‘race-based’’ several times—is that
white males have always been eligible
for the DBE Program. They can par-
ticipate, as well as, of course, minori-
ties and women. Now, under the new
regulations, everyone who participates
will have to be certified that they are
in fact disadvantaged. In other words,
wealthy individuals, whether they are
white, whether they are black, whether
they are brown, whether they are
women—none of them can participate
in this program if, in fact, they are not
disadvantaged.

So, Mr. President, it is very clear to
me—and it is as clear as it can be—that
this program is about assuring every
American, regardless of their back-
ground, wherever they are from, that
they will have a fair chance as small
businessowners to participate in this
very important highway program. I
want to say, as a member of the Envi-
ronment and Public Works Committee,
it really makes me proud to see the
leadership from my chairman, Senator
CHAFEE, and the ranking member, Sen-
ator BAUCUS. I think that the two of
them have really shown the way.

I want to also point out that Senator
WARNER, by adding his strong voice to
this debate, is also making a point that
in this great Nation the last thing we
want to do is put a damper on the
growth of small business. In fact, peo-
ple talk about being colorblind. This
program is colorblind. This program is
open to all who need to have an oppor-
tunity.

I am very proud to stand with Sen-
ators CHAFEE, BAUCUS, WARNER, and
DOMENICI in casting a vote that will, in
fact, allow this program to continue.
And, indeed, after I have read the new
guidelines that will be coming out, I
think this is going to be a program
that all of us can be proud of.

Thank you very much, Mr. President.
Mr. SMITH of New Hampshire. Mr.

President, I want to join my colleague
from Kentucky in supporting his
amendment to end one of the many
costly, unfair, and unconstitutional
minority set-aside programs in our fed-
eral government. As the Senator has
already stated, the Intermodal Surface
Transportation Efficiency Act (ISTEA)
mandates that ‘‘not less than 10 per-
cent’’ of federal highway and transit
funds be allocated to ‘‘disadvantaged
business enterprises’’—firms owned by
officially designated minority groups
presumed to be ‘‘socially and economi-
cally disadvantaged.’’

In 1995, the Supreme Court spoke on
this issue in its Adarand versus Peña
decision. While I will not go into detail
on this decision since it has already
been explained by the Senator from
Kentucky, suffice it to say that both
the Supreme Court and a U.S. district
court have ruled that this minority
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set-aside program is unconstitutional.
Plain and simple, this is an affirmative
action program for contractors. And,
the Administration’s attempt to com-
ply with the court’s decision by tinker-
ing with DOT regulations does not
meet the constitutional litmus test.
Therefore, it is now incumbent on the
Congress to bring ISTEA into compli-
ance with our Constitution.

It is one thing for the Federal Gov-
ernment to carry out unfair, quota-
based programs, which I oppose, but it
is even more egregious that the Fed-
eral Government mandate that our
states carry out such programs. This is
a time-consuming and costly burden on
some states, like New Hampshire, that
simply do not have a significant racial
minority population. It forces the state
into situations where it is either
awarding contracts to less qualified
contractors or jumping through bu-
reaucratic hoops trying to prove that
it cannot meet the 10 percent DBE
goal. Both of which are not good public
policy.

By continuing this and the other 150-
plus preferential treatment programs,
we are encouraging businesses to tie
their business strategy to unconstitu-
tional programs that will eventually be
eliminated by the courts. This is send-
ing the wrong message to minority
start-up businesses.

A better way to encourage minority
entrepreneurs is with a small business
out-reach program as outlined in the
McConnell amendment. This alter-
native program would still provide as-
sistance to smaller, minority-owned
businesses without the heavy-handed
mandate on our states.

Most Americans do not support pref-
erential treatment programs. We now
have an opportunity to end one of the
many race and gender-based programs
in our federal contracting system. I
urge my colleagues to uphold the prin-
ciples of our Constitution and support
the McConnell amendment.

AMENDMENT NO. 1687

Mr. INHOFE. Mr. President, I rise
today to discuss an amendment that I
offered yesterday, amendment number
1687, to S. 1173, the ISTEA Reauthoriza-
tion Act. This amendment was agreed
to by voice vote. This amendment was
cosponsored by Senator BREAUX, Sen-
ator BYRD and Senator SESSIONS.

The purpose of my amendment was
to provide the necessary flexibility and
funding to the States that was prom-
ised by President Clinton and EPA Ad-
ministrator Browner for the new Na-
tional Ambient Air Quality Standards
for ozone and particulate matter.
These standards were promulgated last
July. My amendment in no way ratifies
or affirms the underlying standards.
These standards are the subject of var-
ious lawsuits and pending legislation
which seeks to overturn the standards
in part or in whole. This amendment
simply relieves the uncertainty for the
States during the implementation
phase over the next few years.

The President and Administrator
Browner promised a flexible implemen-

tation time frame for the standards
which was not based in the Clean Air
Act. This amendment ensures that the
implementation of the standards would
not occur at a faster rate than the
President promised.

The first section of the amendment,
Section 2(a) provides that the EPA will
fund all of the costs for the PM mon-
itoring network with new program dol-
lars and just doesn’t take money from
other State grants. The States claim
that the EPA has reprogrammed fiscal
year 1998 dollars from existing State
Grant authorities, the amendment re-
quires that these funds be repaid to the
States. This provides the assurance to
the States that this will not be another
unfunded mandate. It also restores the
grant funds to the States that the EPA
diverted to the monitoring program in
1998.

Section 2(b) ensures that the na-
tional network (designated in section
2(a)) which consists of the PM2.5 mon-
itors necessary to implement the na-
tional ambient air quality standards
will be established by December 31,
1999. EPA will have received the fund-
ing from Congress and they will be re-
sponsible for ensuring that the net-
work will be in place. If they fail, they
will be subject to legal action and must
explain the cause of any delay.

Section 2(c) requires that the PM
monitoring network be in place and
that the States have three years of
monitoring data before the Governors
are required to submit their rec-
ommendations to the EPA. Under the
Clean Air Act the Governors must ex-
amine the data and notify EPA when
an area in their State violates the
standards. This will stop the possibil-
ity of the EPA being sued by a citizens
group demanding that an area be clas-
sified before the data has been col-
lected. The Clean Air Act does not re-
quire the monitoring data to be col-
lected first. But the President and the
EPA promised they would wait for the
three years of data. This provision pro-
vides the legal authority to wait for
the data.

Section 2(d) follows the Clean Air Act
and the EPA’s implementation sched-
ule, it is the EPA’s official review of
the Governor’s recommendations. It
ensures that the Governor’s data and
information is correct and allows EPA
the time to publish the decision in the
Federal Register.

Section 2(e) addresses the concerns of
the farmers who believe that they will
be targeted for PM 2.5 even though
their emissions are larger than 2.5. The
study will examine the monitoring de-
vices to ensure that they do not cap-
ture larger particles. This section is
endorsed by the American Farm Bu-
reau who wrote, ‘‘The agriculture com-
munity continues to be concerned over
the accuracy of EPA’s fine particulate
measurements, especially in regard to
agriculture emissions. Testimony has
been given in both the Senate and
House Agriculture Committees indicat-
ing concern that agriculture would be

‘misregulated’ due to inaccurate fine
particulate measurements. This
amendment will allow a comparison of
EPA’s approved method used to meas-
ure fine particulate and the new mon-
itors to find if both adequately elimi-
nate those particles that are larger
than 2.5 micrograms in diameter.’’

Section 3(a) follows the EPA’s and
the President’s timeline for allowing
the Governors two years to review the
current ozone programs before they
have to designate nonattainment
areas. It allows the Governors to re-
view the other ozone programs such as
the new regional ozone transport pro-
gram before they make new decisions
about the new ozone standard.

Section 3(b) follows the Clean Air Act
and the EPA’s implementation sched-
ule, it is the EPA’s official review of
the Governor’s recommendations. It
ensures that the Governor’s data and
information is correct and allows EPA
the time to publish the decision in the
Federal Register.

Finally, Section 4 protects the pend-
ing lawsuits so that others can raise
the issues of Unfunded Mandates,
Small Business Review, the validity of
the standards, and other issues without
having this amendment impede their
legal rights. It affirmatively states
that this amendment is not a ratifica-
tion of the new standards and any and
all legal challenges to the standards
are still valid and real.

The PRESIDING OFFICER. Who
yields time?

Mr. CHAFEE. Mr. President, we have
completed on this side.

f

MORNING BUSINESS
Mr. CHAFEE. Mr. President, I ask

unanimous consent that there now be a
period for morning business with Sen-
ators permitted to speak therein for up
to 5 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

THE VERY BAD DEBT BOXSCORE
Mr. HELMS. Mr. President, at the

close of business yesterday, Wednes-
day, March 4, 1998, the federal debt
stood at $5,529,409,747,928.18 (Five tril-
lion, five hundred twenty-nine billion,
four hundred nine million, seven hun-
dred forty-seven thousand, nine hun-
dred twenty-eight dollars and eighteen
cents).

One year ago, March 4, 1997, the fed-
eral debt stood at $5,363,583,000,000
(Five trillion, three hundred sixty-
three billion, five hundred eighty-three
million).

Five years ago, March 4, 1993, the fed-
eral debt stood at $4,199,533,000,000
(Four trillion, one hundred ninety-nine
billion, five hundred thirty-three mil-
lion).

Ten years ago, March 4, 1988, the fed-
eral debt stood at $2,491,607,000,000 (Two
trillion, four hundred ninety-one bil-
lion, six hundred seven million).

Fifteen years ago, March 4, 1983, the
federal debt stood at $1,219,934,000,000
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(One trillion, two hundred nineteen bil-
lion, nine hundred thirty-four million)
which reflects a debt increase of more
than $4 trillion—$4,309,475,747,928.18
(Four trillion, three hundred nine bil-
lion, four hundred seventy-five million,
seven hundred forty-seven thousand,
nine hundred twenty-eight dollars and
eighteen cents) during the past 15
years.

f

MESSAGES FROM THE HOUSE

At 11:55 a.m., a message from the
House of Representatives, delivered by
Ms. Goetz, one of its reading clerks, an-
nounced that pursuant to the provi-
sions of section 203(b)(1) of Public Law
105–134, the Chair announces the
Speaker’s appointment of the following
individuals on the part of the House to
the Amtrak Reform Council for a term
of five years: Mrs. Christine Todd Whit-
man of New Jersey, Mr. Bruce Chap-
man of Washington, and Mr. Chris-
topher Gleason of Pennsylvania.

The message also announced that the
House has passed the following bill, in
which it requests the concurrence of
the Senate:

H.R. 856. An act to provide a process lead-
ing to full self-government for Puerto Rico.

At 3:20 p.m., a message from the
House of Representatives, delivered by
Ms. Goetz, one of its reading clerks, an-
nounced that the House has passed the
following bills, in which it requests the
concurrence of the Senate:

H.R. 2369. An act to amend the Commu-
nications Act of 1934 to strengthen and clar-
ify prohibitions on electronic eavesdropping,
and for other purposes.

H.R. 3130. An act to provide for an alter-
native penalty procedure for States that fail
to meet Federal child support data process-
ing requirements, to reform Federal incen-
tive payments for effective child support per-
formance, to provide for a more flexible pen-
alty procedure for States that violate inter-
jurisdictional adoption requirements, to
amend the Immigration and Nationality Act
to make certain aliens determined to be de-
linquent in the payment of child support in-
admissible and ineligible for naturalization,
and for other purposes.

The message also announced that the
House has agreed to the resolution (H.
Res. 379) that the bill of the Senate (S.
104) to amend the Nuclear Waste Policy
Act of 1982, in the opinion of this
House, contravenes the first clause of
the seventh section of the first article
of the Constitution of the United
States and is an infringement of the
privileges of this House and that such
bill be respectfully returned to the
Senate with a message communicating
this resolution.

f

MEASURES REFERRED

The following bills were read the first
and second times by unanimous con-
sent and referred as indicated:

H.R. 856. An act to provide a process lead-
ing to full self-government for Puerto Rico;
to the Committee on Energy and Natural Re-
sources.

H.R. 2369. An act to amend the Commu-
nications Act of 1934 to strengthen and clar-

ify prohibitions on electronic eavesdropping,
and for other purposes; to the Committee on
Commerce, Science, and Transportation.

H.R. 3130. An act to provide for an alter-
native penalty procedure for States that fail
to meet Federal child support data process-
ing requirements, to reform Federal incen-
tive payments for effective child support per-
formance, to provide for a more flexible pen-
alty procedure for States that violate inter-
jurisdictional adoption requirements, to
amend the Immigration and Nationality Act
to make certain aliens determined to be de-
linquent in the payment of child support in-
admissible and ineligible for naturalization,
and for other purposes; to the Committee on
Finance.

f

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. HATCH, from the Committee on
the Judiciary, without amendment and with
a preamble:

S. Res. 171. A resolution designating March
25, 1998, as ‘‘Greek Independence Day: A Na-
tional Day of Celebration of Greek and
American Democracy.’’

By Mr. HATCH. from the Committee on
the Judiciary, with an amendment in the na-
ture of a substitute:

S. 1379. A bill to amend section 552 of title
5, United States Code, and the National Se-
curity Act of 1947 to require disclosure under
the Freedom of Information act regarding
certain persons, disclose Nazi war criminal
records without impairing any investigation
or prosecution conducted by the Department
of Justice or certain intelligence matters,
and for other purposes.

f

EXECUTIVE REPORTS OF
COMMITTEES

The following executive reports of
committees were submitted:

By Mr. HATCH, from the Committee on
the Judiciary:

Hilda G. Tagle, of Texas, to be United
States District Judge for the Southern Dis-
trict of Texas, vice a new position created by
Public Law 101–650, approved December 1,
1990.

Sonia Sotomayor, of New York, to be
United States Circuit Judge for the Second
Circuit.

Susan Graber, of Oregon, to be United
States Circuit Judge for the Ninth Circuit.

Sam A. Lindsay, of Texas, to be United
States District Judge for the Northern Dis-
trict of Texas, vice a new position created by
Public Law 101–650, approved December 1,
1990.

Judith M. Barzilay, of New Jersey, to be a
Judge of the United States Court of Inter-
national Trade.

Delissa A. Ridgway, of the District of Co-
lumbia, to be a Judge of the United States
Court of International Trade.

Brian Scott Roy, of Kentucky, to be United
States Marshall for the Western District of
Kentucky for the term of four years.

(The above nominations were re-
ported with the recommendation that
they be confirmed.)

f

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mrs. HUTCHISON (for herself, Mr.
GRAMS, and Mr. ASHCROFT):

S. 1711. A bill to amend the Internal Reve-
nue Code of 1986 to eliminate the marriage
penalty tax, to increase the income levels for
the 15 and 28 percent tax brackets, to provide
a 1-year holding period for long-term capital
gains, to index capital assets for inflation, to
reduce the highest estate tax rate to 28 per-
cent, and for other purposes; to the Commit-
tee on Finance.

By Mr. JEFFORDS (for himself and
Mr. LIEBERMAN):

S. 1712. A bill to amend title XXVII of the
Public Health Service Act and part 7 of sub-
title B of title I of the Employee Retirement
Income Security Act of 1974 to improve the
quality of health plans and provide protec-
tions for consumers enrolled in such plans;
to the Committee on Labor and Human Re-
sources.

By Mr. SMITH of Oregon:

S. 1713. A bill to amend section 1926 of the
Public Health Service Act to encourage
States to strengthen their efforts to prevent
the sale and distribution of tobacco products
to individuals under the age of 18 and for
other purposes; to the Committee on Labor
and Human Resources.

By Mr. HOLLINGS:

S. 1714. A bill to suspend through Decem-
ber 31, 1999, the duty on certain textile ma-
chinery; to the Committee on Finance.

By Mr. JOHNSON (for himself and Mr.
DASCHLE):

S. 1715. A bill to coordinate the Federal
Government’s response to communities that
are adversely impacted by the closure of sig-
nificant downsizing of a plant or industry lo-
cated in the community; to the Committee
on Governmental Affairs.

By Mrs. BOXER (for herself and Mrs.
FEINSTEIN):

S. 1716. A bill to direct the Secretary of the
Interior, acting through the Commissioner of
Reclamation, to develop an action plan to re-
store the Salton Sea in California and to
conduct wildlife resource studies of the
Salton Sea, to authorize the Secretary to
carry out a project to restore the Salton Sea,
and for other purposes; to the Committee on
Environment and Public Works.

By Mr. KENNEDY:

S. 1717. A bill to amend the Immigration
and Nationality Act to strength the natu-
ralization process; to the Committee on the
Judiciary.

By Mr. LIEBERMAN (for himself and
Mr. DODD):

S. 1718. A bill to amend the Weir Farm Na-
tional Historic Site Establishment Act of
1990 to authorize the acquisition of addi-
tional acreage for the historic site to permit
the development of visitor and administra-
tive facilities and to authorize the appro-
priation of additional amounts for the acqui-
sition of real and personal property; to the
Committee on Energy and Natural Re-
sources.

By Mr. BAUCUS (for himself and Mr.
BURNS):

S. 1719. A bill to direct the Secretary of
Agriculture and the Secretary of the Interior
to exchange land and other assets with Big
Sky Lumber Co; to the Committee on En-
ergy and Natural Resources.

By Mr. HATCH (for himself, Mr.
LEAHY, and Mr. KOHL):

S. 1720. A bill to amend title 17, United
States Code, to reform the copyright law
with respect to satellite retransmissions of
broadcast signals, and for other purposes; to
the Committee on the Judiciary.
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SUBMISSION OF CONCURRENT AND

SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. BIDEN:
S. Res. 192. A resolution expressing the

sense of the Senate that institutions of high-
er education should carry out activities to
change the culture of alcohol consumption
on college campuses; to the Committee on
Labor and Human Resources.

By Ms. MOSELEY-BRAUN:
S. Con. Res. 80. A concurrent resolution

urging that the railroad industry, including
rail labor, management and retiree organiza-
tion, open discussions for adequately funding
an amendment to the Railroad Retirement
Act of 1974 to modify the guaranteed mini-
mum benefit for widows and widowers whose
annuities are converted from a spouse to a
widow or widower annuity; to the Committee
on Labor and Human Resources.

f

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mrs. HUTCHISON (for herself,
Mr. GRAMS, and Mr. ASHCROFT):

S. 1711. A bill to amend the Internal
Revenue Code of 1986 to eliminate the
marriage penalty tax, to increase the
income levels for the 15 and 28 percent
tax brackets, to provide a 1-year hold-
ing period for long-term capital gains,
to index capital assets for inflation, to
reduce the highest estate tax rate to 28
percent, and for other purposes; to the
Committee on Finance.

THE TAX RELIEF AND DEBT REDUCTION ACT OF
1998

Mrs. HUTCHISON. Mr. President,
today Senator ROD GRAMS and I are in-
troducing the half-and-half bill. We
like to say half-and-half is more than
just rich milk. We want to have the
plan in place so if we, in fact, have a
surplus, we will start doing the respon-
sible thing for the people of our coun-
try. We believe half should go to debt
reduction, to start paying down the $5
trillion debt, and half should go to tax
relief for the hard-working American
family.

The Federal tax burden today is the
greatest that it has been in the history
of our country. In fact, 38.3 percent of
the average family income is spent on
taxes. That is a whale of a burden on
people who are trying to raise children,
trying to put them through college,
and we are very pleased to try to bring
down that tax burden with the half-
and-half Tax Relief and Debt Reduction
Act of 1998.

This is what our bill does. First, it
eliminates the marriage tax penalty by
allowing couples to file as singles. Mr.
President, 21 million American couples
today pay an average of $1,400 more be-
cause they got married. You see behind
me an example, and this is a real exam-
ple. A first-year schoolteacher in Hous-
ton is paid $27,000. A rookie police offi-
cer in Houston, TX starts out at
$29,698. After they get married, their
tax burden will be $638.44 more, just be-
cause they got married. We do not
think that is right. We do not believe

that Americans should have to choose
between love and money. We want an
equitable and fair burden on the tax-
payers of this country, and we do not
think that people who get married,
who are both working, should have to
pay more taxes.

The second thing our bill does is
raise the income levels for the 15 and 28
percent tax brackets. For a single per-
son, before he or she would move into
the 28 percent bracket, it would go up
to $35,000; a married couple, $50,000, and
for a head of household it would be
$40,000. The 28 percent bracket would
be expanded for a single person to
$71,050; a married couple at $109,950,
and head of household $93,750

It is very important that we start
giving that relief at these lower income
and middle income levels, and that is
what this bill will do.

The bill also repeals the 18-month
capital gains holding period and makes
it 12 months instead. It is a fact that
our elderly people pay the most in cap-
ital gains taxes, and we think that is
wrong. So we are going to try to reduce
the holding period so our elderly people
who may have to sell assets to live on
will not be burdened any more than is
absolutely necessary.

We index capital gains taxes for in-
flation in our bill. Taxpayers should
not have to pay a capital gains tax in
assets that have increased in value
simply due to inflation. Last year we
started this process of by allowing an
exemption of $500,000 in capital gains
for the sale of a home. That’s a big help
to an elderly person. We want to make
it even easier for them.

We would cut the top estate tax rate
from 55 percent to 28 percent. We be-
lieve estate taxes take away from the
ability of Americans to realize the
American dream of giving their chil-
dren a better start.

So we are trying to bring down the
tax burden on the hard-working Amer-
ican family. We believe it is important
that people be able to keep more of the
money they earn, and 38 percent of the
average American’s pay, salary, going
to taxes, is too much of a burden. So I
am very pleased Senator GRAMS has
come on as the major cosponsor of this
bill.

Mr. GRAMS: Mr. President, I rise
today to join Senator HUTCHISON in in-
troducing legislation to lockbox any
budget surplus for tax relief and na-
tional debt reduction. Given this
week’s budget surplus projections, the
‘‘Tax Relief and Debt Reduction Act of
1998’’ is the right legislation at the
right time.

Eighty-five years ago this week, the
Internal Revenue Service began col-
lecting the individual income tax, ini-
tiating 85 years of ever-increasing
hardship for America’s taxpaying fami-
lies. Now, with a budget surplus closer
and taxes at an all-time high, it is time
that Washington let the taxpayers
keep more of their own money, so that
families can spend it meeting their
own needs—whether that is child care,

health insurance, clothing, or grocer-
ies. By dedicating half of any budget
surplus to reducing the debt and the
other half to family tax relief, Senator
HUTCHISON’s legislation protects the
taxpayers of today while reducing the
burden on the taxpayers of tomorrow. I
commend her for her leadership on this
timely issue.

Mr. President, I would like to offer
some perspective into why we are in-
troducing the ‘‘Tax Relief and Debt Re-
duction Act″ today.

If it seems as though the media has a
label for everyone these days, blame it
on the era of the 15-second sound bite.
At a point in history when many in the
media consider brevity the most virtu-
ous of virtues, journalists compete for
our attention by whittling down their
words into a kind of reporter’s short-
hand that, over time, becomes mean-
ingless to news consumers.

The shorthand gets especially mud-
died when it is applied to politics. Once
a person enters public office, the media
is quick to toss them a label—conserv-
ative or liberal, left wing or right wing.
As political realities evolve, though,
the labels have less and less relevance
as time goes on. They become a cliché,
no longer very useful in describing a
political philosophy.

I believe the American public has al-
ready moved beyond the media in
breaking from the label mentality, and
whether they consider it consciously,
they have shifted their thinking from
the old concept of liberal versus con-
servative to that of taxpayers versus
big Government. Today, every action
of the government is being evaluated
by a standard that strikes home for the
folks who work for a living, raise a
family, and pay their taxes: does it
benefit the taxpayers or does it benefit
the Government?

What we have discovered through
this new way of thinking is that far too
often, the Government is prospering at
the expense of the taxpayers. Too much
faith in Government equals less free-
dom for families and individuals. De-
pendency on Government equals less
independence for the governed. And as
the Government prospers, we have
learned that big Government does not
necessarily translate into better Gov-
ernment—it is just bigger Government,
with more bureaucracy, paid for by
higher taxes.

Families today are taxed at the high-
est levels since World War II, with 38
percent of a typical family’s budget
going to pay taxes on the Federal,
State, and local level. In nominal dol-
lars, a two-income family is paying
more just in taxes today than their
paychecks totaled in 1977. That is near-
ly 50% more than they are spending for
food, shelter, and clothing combined.

Taxpayers do not mind paying taxes
when they can see results. In local gov-
ernment, the results are obvious: clean
streets, police cars on patrol, regular
garbage pickup. On the Federal level,
the results are much less evident. Fam-
ilies want to believe Washington is
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spending their tax dollars prudently,
but when the evening newscasts focus
repeatedly on the ‘‘fleecing of Amer-
ica,’’ they wonder: is the Government
serving the taxpayers, or just serving
itself?

There is no question the Federal Gov-
ernment is growing bigger. Contrary to
the claim of President Clinton in his
State of the Union address that ‘‘we
have the smallest Government in 35
years,’’ the Federal Government will
spend more tax dollars in 1998 than it
has in the history of this nation—$1.7
trillion. That is a 19 percent increase
since the President took office in 1993,
although inflation during that same
period has risen less than 14 percent.

The President would add thousands
of new civilian federal employees and,
according to an analysis of his budget
by the Senate Budget Committee, $123
billion in new federal programs that
would touch nearly every aspect of
daily life, from our classrooms to our
boardrooms to our bedrooms.

To pay for all that new government,
the President calls for boosting taxes
by $115 billion over the next five years.
That is a massive hike that would ef-
fectively wipe out the hard-fought $85
billion tax cut Americans won under
last year’s Taxpayer Relief Act.

A big, expensive federal government
is a bad deal for the taxpayers. It is an
even worse deal for my fellow Minneso-
tans. A recent study conducted by the
Northeast-Midwest Institute shows
that Minnesota ranks 49th of 50 states
in Federal dollars returned to the
State. The people of Minnesota pay one
of highest tax rates in the Nation, but
only one other state receives less serv-
ice in return from the Federal Govern-
ment.

According to the National Taxpayers
Union, if Congress could roll federal do-
mestic spending back to 1969 levels, a
family of four would keep $9,000 a year
more of its own money than it does
today. Millions of families would pay
no income tax at all. Unfortunately,
tax-and-spend, not tax relief and
streamlining, is the policy Washington
now pursues.

The most disturbing sign that the
taxpayers are losing the ‘‘taxpayers
versus big government’’ debate is the
rush in Washington to spend a budget
surplus that does not yet exist. If a sur-
plus does develop, the Government has
no claim on it because the Government
did not generate it. A surplus will be
borne of the sweat and hard work of
the American people, and it therefore
should be returned to the people as
called for under the ‘‘Tax Relief and
Debt Reduction Act of 1998.’’

When Washington serves itself in-
stead of meeting the needs of its own-
ers, the taxpayers, spending rises,
taxes increase, responsibilities are ne-
glected, and people begin to feel con-
stricted by a Government they sense is
deeply out of touch. At their urging,
we have begun to turn the focus away
from the smothering squeeze of big
government toward families and new

partnerships that move Washington
from the center of the circle to another
spoke along its hub. Where the Federal
Government once held all the power,
communities—local churches, non-
profit organizations, job providers, in-
dividual volunteers, and charities of all
types—have stepped forward to work
with neighbors to attack problems on
the local level.

Freedom for families also means giv-
ing families the freedom to spend more
of their own dollars as they choose. We
have taken steps in Washington to re-
turn more of that control to working
Minnesotans and all working Ameri-
cans, through tax relief, beginning
with passage last year of the $500 per-
child tax credit.

Mr. President, the states offer us an
excellent model of how we should use a
future budget surplus. In recent years,
many Republican governors cut taxes
and shrank the size of their govern-
ments, and in the process turned budg-
et deficits into surpluses. They are now
using those surpluses to provide fur-
ther tax relief. Take my own State of
Minnesota, for example. When Gov-
ernor Arne Carlson was elected to of-
fice in 1990, he inherited a deficit great-
er than $1.8 billion and a government
that was spending 15 percent faster
than the rate of inflation. Today, the
State government has a $1.3 billion
budget surplus. Now the Governor is
using the surplus to give Minnesotans
a property tax cut and an increase in
the education homestead credit. Re-
turning a future surplus to those who
created it, the Nation’s hardworking
taxpayers, is the right way to use that
surplus.

I agree with President Clinton that
saving Social Security is vitally impor-
tant. But I believe we can save Social
Security and provide tax relief simul-
taneously, if we have the political will
to enact sound fiscal policies. The best
way to save Social Security is to stop
looting the Social Security surplus to
fund general Government programs, re-
turn the borrowed surplus to the trust
funds, and begin real reform to change
the system from ‘‘paygo’’ to one that is
prefunded.

As the Federal Government has
grown, it is ironic that it has grown
further away from the one thing from
which it derives its strength. And that
is the people. In 1998, Congress and the
President have the power to bring gov-
ernment closer to the people, to
refocus its attention on serving the
taxpayers, not fortifying itself. Yet,
while Washington may have the power
to change, does it have the resolve to
change? I believe it does, because if we
intend to reduce the growing burden
awaiting the next generation of tax-
payers, ‘‘Failure is not an option.’’

In closing, the Hutchison legislation
would help move government toward
the taxpayers and toward greater ac-
countability, and I urge my colleagues
to support it.

Mrs. HUTCHISON addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mrs. HUTCHISON. Mr. President, I
thank Senator GRAMS for taking a
leadership role in this. He has been
dedicated, since he was elected to the
U.S. Senate, to sound fiscal policies. I
think this bill is a sound approach to
any surplus that we might have. I ap-
preciate his cosponsorship.

I ask unanimous consent to add Sen-
ator ASHCROFT as a third original co-
sponsor of the bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. HUTCHISON. Mr. President,
just to sum up. I think the Hutchison-
Grams-Ashcroft half and half bill is
sound policy. It is a responsible ap-
proach. If we, indeed, have worked hard
and cut the deficits and will go toward
a balanced budget even sooner than we
thought, I think we create a great di-
lemma of what to do with the surplus.
Because we have worked so hard and
become more efficient, I hope we will
take this opportunity not to backslide,
not to go into more spending programs
that will put us in the same situation
we were before, but instead take the
opportunity to start paying down the
$5 trillion debt.

So this would be an opportunity to
start paying down the debt and put in
the pockets of hard-working Americans
more of the money they earn. Thirty-
eight percent of a person’s income is
too much to be doling out to Govern-
ment programs that you may or may
not think are a good priority.

So we are going to try to lessen that
at the same time that we begin to pay
down the debt so our children and
grandchildren will not have to take
from us that kind of burden. Thank
you, Mr. President. I thank the man-
agers of the bill for allowing us to take
this time to introduce the bill.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1711
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE; AMENDMENT OF 1986

CODE.
(a) SHORT TITLE.—This Act may be cited as

the ‘‘Half and Half: Tax Relief and Debt Re-
duction Act of 1998’’.

(b) AMENDMENT OF 1986 CODE.—Except as
otherwise expressly provided, whenever in
this Act an amendment or repeal is ex-
pressed in terms of an amendment to, or re-
peal of, a section or other provision, the ref-
erence shall be considered to be made to a
section or other provision of the Internal
Revenue Code of 1986.

(c) SECTION 15 NOT TO APPLY.—No amend-
ment made by section 3 shall be treated as a
change in a rate of tax for purposes of sec-
tion 15 of the Internal Revenue Code of 1986.
SEC. 2. COMBINED RETURN TO WHICH UNMAR-

RIED RATES APPLY.
(a) IN GENERAL.—Subpart B of part II of

subchapter A of chapter 61 (relating to in-
come tax returns) is amended by inserting
after section 6013 the following new section:
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‘‘SEC. 6013A. COMBINED RETURN WITH SEPARATE

RATES.
‘‘(a) GENERAL RULE.—A husband and wife

may make a combined return of income
taxes under subtitle A under which—

‘‘(1) a separate taxable income is deter-
mined for each spouse by applying the rules
provided in this section, and

‘‘(2) the tax imposed by section 1 is the ag-
gregate amount resulting from applying the
separate rates set forth in section 1(c) to
each such taxable income.

‘‘(b) TREATMENT OF INCOME.—For purposes
of this section—

‘‘(1) earned income (within the meaning of
section 911(d)), and any income received as a
pension or annuity which arises from an em-
ployer-employee relationship, shall be treat-
ed as the income of the spouse who rendered
the services, and

‘‘(2) income from property shall be divided
between the spouses in accordance with their
respective ownership rights in such property.

‘‘(c) TREATMENT OF DEDUCTIONS.—For pur-
poses of this section—

‘‘(1) except as otherwise provided in this
subsection, the deductions allowed by sec-
tion 62(a) shall be allowed to the spouse
treated as having the income to which such
deductions relate,

‘‘(2) the deduction for retirement savings
described in paragraph (7) of section 62(a)
shall be allowed to the spouse for whose ben-
efit the savings are maintained,

‘‘(3) the deduction for alimony described in
paragraph (10) of section 62(a) shall be al-
lowed to the spouse who has the liability to
pay the alimony,

‘‘(4) the deduction referred to in paragraph
(16) of section 62(a) (relating to contributions
to medical savings accounts) shall be al-
lowed to the spouse with respect to whose
employment or self-employment such ac-
count relates,

‘‘(5) the deductions allowable by section 151
(relating to personal exemptions) shall be de-
termined by requiring each spouse to claim 1
personal exemption,

‘‘(6) section 63 shall be applied as if such
spouses were not married, and

‘‘(7) each spouse’s share of all other deduc-
tions (including the deduction for personal
exemptions under section 151(c)) shall be de-
termined by multiplying the aggregate
amount thereof by the fraction—

‘‘(A) the numerator of which is such
spouse’s adjusted gross income, and

‘‘(B) the denominator of which is the com-
bined adjusted gross incomes of the 2
spouses.
Any fraction determined under paragraph (7)
shall be rounded to the nearest percentage
point.

‘‘(d) TREATMENT OF CREDITS.—Credits shall
be determined (and applied against the joint
liability of the couple for tax) as if the
spouses had filed a joint return.

‘‘(e) TREATMENT AS JOINT RETURN.—Except
as otherwise provided in this section or in
the regulations prescribed hereunder, for
purposes of this title (other than sections 1
and 63(c)) a combined return under this sec-
tion shall be treated as a joint return.

‘‘(f) REGULATIONS.—The Secretary shall
prescribe such regulations as may be nec-
essary or appropriate to carry out this sec-
tion.’’.

(b) UNMARRIED RATE MADE APPLICABLE.—
So much of subsection (c) of section 1 as pre-
cedes the table is amended to read as follows:

‘‘(c) SEPARATE OR UNMARRIED RETURN
RATE.—There is hereby imposed on the tax-
able income of every individual (other than a
married individual (as defined in section
7703) filing a joint return or a separate re-
turn, a surviving spouse as defined in section
2(a), or a head of household as defined in sec-
tion 2(b)) a tax determined in accordance
with the following table:’’.

(c) BASIC STANDARD DEDUCTION FOR UNMAR-
RIED INDIVIDUALS MADE APPLICABLE.—Sub-
paragraph (C) of section 63(c)(2) is amended
to read as follows:

‘‘(C) $3,000 in the case of an individual who
is not—

‘‘(i) a married individual filing a joint re-
turn or a separate return,

‘‘(ii) a surviving spouse, or
‘‘(iii) a head of household, or’’.
(d) CLERICAL AMENDMENT.—The table of

sections for subpart B of part II of sub-
chapter A of chapter 61 is amended by insert-
ing after the item relating to section 6013 the
following:

‘‘Sec. 6013A. Combined return with separate
rates.’’.

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 1998.
SEC. 3. INCOME TAXED AT LOWEST RATE IN-

CREASED TO $35,000 FOR UNMAR-
RIED INDIVIDUALS, $40,000 FOR
HEADS OF HOUSEHOLDS, AND
$50,000 FOR JOINT RETURNS AND
SURVIVING SPOUSES.

(a) GENERAL RULE.—Section 1 (relating to
tax imposed) is amended by striking sub-
sections (a) through (e) and inserting the fol-
lowing:

‘‘(a) MARRIED INDIVIDUALS FILING JOINT RE-
TURNS AND SURVIVING SPOUSES.—There is
hereby imposed on the taxable income of—

‘‘(1) every married individual (as defined in
section 7703) who makes a single return
jointly with his spouse under section 6013,
and

‘‘(2) every surviving spouse (as defined in
section 2(a)),

a tax determined in accordance with the fol-
lowing table:

‘‘If taxable income is: The tax is:
Not over $50,000 .............. 15% of taxable income.
Over $50,000 but not over

$109,950.
$7,500, plus 28% of the ex-

cess over $50,000.
Over $109,950 but not over

$155,950.
$24,286, plus 31% of the

excess over $109,950.
Over $155,950 but not over

$278,450.
$38,546, plus 36% of the

excess over $155,950.
Over $278,450 ................... $82,646, plus 39.6% of the

excess over $278,450.

‘‘(b) HEADS OF HOUSEHOLDS.—There is here-
by imposed on the taxable income of every
head of a household (as defined in section
2(b)) a tax determined in accordance with the
following table:

‘‘If taxable income is: The tax is:
Not over $40,000 .............. 15% of taxable income.
Over $40,000 but not over

$93,750.
$6,000, plus 28% of the ex-

cess over $40,000.
Over $93,750 but not over

$142,000.
$21,050, plus 31% of the

excess over $93,750.
Over $142,000 but not over

$278,450.
$36,007, plus 36% of the

excess over $142,000.
Over $278,450 ................... $85,129 plus 39.6% of the

excess over $278,450.

‘‘(c) SEPARATE OR UNMARRIED RETURN
RATE.—There is hereby imposed on the tax-
able income of every individual (other than a
married individual (as defined in section
7703) filing a joint return or a separate re-
turn, a surviving spouse as defined in section
2(a), or a head of household as defined in sec-
tion 2(b)) a tax determined in accordance
with the following table:

‘‘If taxable income is: The tax is:
Not over $35,000 .............. 15% of taxable income.
Over $35,000 but not over

$71,050.
$5,250, plus 28% of the ex-

cess over $35,000.
Over $71,050 but not over

$128,100.
$15,344, plus 31% of the

excess over $71,050.
Over $128,100 but not over

$278,450.
$33,029, plus 36% of the

excess over $128,100.
Over $278,450 ................... $87,155, plus 39.6% of the

excess over $278,450.

‘‘(d) MARRIED INDIVIDUALS FILING SEPA-
RATE RETURNS.—There is hereby imposed on
the taxable income of every married individ-

ual (as defined in section 7703) who does not
make a single return jointly with his spouse
under section 6013, a tax determined in ac-
cordance with the following table:

‘‘If taxable income is: The tax is:
Not over $25,000 .............. 15% of taxable income.
Over $25,000 but not over

$54,975.
$3,750, plus 28% of the ex-

cess over $25,000.
Over $54,975 but not over

$77,975.
$12,143, plus 31% of the

excess over $54,975.
Over $77,975 but not over

$139,225.
$19,273, plus 36% of the

excess over $77,975.
Over $139,225 ................... $41,323, plus 39.6% of the

excess over $139,225.

‘‘(e) ESTATES AND TRUSTS.—There is hereby
imposed on the taxable income of—

‘‘(1) every estate, and
‘‘(2) every trust,

taxable under this subsection a tax deter-
mined in accordance with the following
table:

‘‘If taxable income is: The tax is:
Not over $1,700 ................ 15% of taxable income.
Over $1,700 but not over

$4,000.
$255, plus 28% of the ex-

cess over $1,700.
Over $4,000 but not over

$6,100.
$899, plus 31% of the ex-

cess over $4,000.
Over $6,100 but not over

$8,350.
$1,550, plus 36% of the ex-

cess over $6,100.
Over $8,350 ...................... $2,360, plus 39.6% of the

excess over $8,350.’’.

(b) INFLATION ADJUSTMENT TO APPLY IN DE-
TERMINING RATES FOR 1999.—Subsection (f) of
section 1 is amended—

(1) by striking ‘‘1993’’ in paragraph (1) and
inserting ‘‘1998’’,

(2) by striking ‘‘1992’’ in paragraph (3)(B)
and inserting ‘‘1997’’, and

(3) by striking paragraph (7).
(c) CONFORMING AMENDMENTS.—
(1) The following provisions are each

amended by striking ‘‘1992’’ and inserting
‘‘1997’’ each place it appears:

(A) Section 25A(h).
(B) Section 32(j)(1)(B).
(C) Section 41(e)(5)(C).
(D) Section 42(h)(6)(G)(i)(II).
(E) Section 68(b)(2)(B).
(F) Section 135(b)(2)(B)(ii).
(G) Section 151(d)(4).
(H) Section 221(g)(1)(B).
(I) Section 512(d)(2)(B).
(J) Section 513(h)(2)(C)(ii).
(K) Section 877(a)(2).
(L) Section 911(b)(2)(D)(ii)(II).
(M) Section 4001(e)(1)(B).
(N) Section 4261(e)(4)(A)(ii).
(O) Section 6039F(d).
(P) Section 6334(g)(1)(B).
(Q) Section 7430(c)(1).
(2) Subparagraph (B) of section 59(j)(2) is

amended by striking ‘‘, determined by sub-
stituting ‘1997’ for ‘1992’ in subparagraph (B)
thereof’’.

(3) Subparagraph (B) of section 63(c)(4) is
amended by striking ‘‘by substituting for’’
and all that follows and inserting ‘‘by sub-
stituting for ‘calendar year 1997’ in subpara-
graph (B) thereof ‘calendar year 1987’ in the
case of the dollar amounts contained in para-
graph (2) or (5)(A) or subsection (f).’’.

(4) Subparagraph (B) of section 132(f)(6) is
amended by inserting before the period ‘‘, de-
termined by substituting ‘calendar year 1992’
for ‘calendar year 1997’ in subparagraph (B)
thereof’’.

(5) Paragraph (2) of section 220(g) is amend-
ed by striking ‘‘ by substituting ‘calendar
year 1997’ for ‘calendar year 1992’ in subpara-
graph (B) thereof’’.

(6) Subparagraph (B) of section 685(c)(3) is
amended by striking ‘‘, by substituting ‘cal-
endar year 1997’ for ‘calendar year 1992’ in
subparagraph (B) thereof’’.

(7) Subparagraph (B) of section 2032A(a)(3)
is amended by striking ‘‘by substituting ‘cal-
endar year 1997’ for ‘calendar year 1992’ in
subparagraph (B) thereof’’.
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(8) Subparagraph (B) of section 2503(b)(2) is

amended by striking ‘‘by substituting ‘cal-
endar year 1997’ for ‘calendar year 1992’ in
subparagraph (B) thereof’’.

(9) Paragraph (2) of section 2631(c) is
amended by striking ‘‘by substituting ‘cal-
endar year 1997’ for ‘calendar year 1992’ in
subparagraph (B) thereof’’.

(10) Subparagraph (B) of 6601(j)(3) is amend-
ed by striking ‘‘by substituting ‘calendar
year 1997’ for ‘calendar year 1992’ in subpara-
graph (B) thereof’’.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 1998.
SEC. 4. 1-YEAR HOLDING PERIOD FOR ANY LONG-

TERM CAPITAL GAIN.
(a) IN GENERAL.—Section 1(h)(4) (defining

adjusted net capital gain) is amended by add-
ing ‘‘and’’ at the end of subparagraph (B), by
striking ‘‘, and’’ at the end of subparagraph
(C) and inserting a period, and by striking
subparagraph (D).

(b) CONFORMING AMENDMENTS.—Section
1(h) is amended—

(1) in paragraph (6), by striking subpara-
graph (A) and inserting the following:

‘‘(A) IN GENERAL.—The term ‘unrecaptured
section 1250 gain’ means the amount of long-
term capital gain which would be treated as
ordinary income if section 1250(b)(1) included
all depreciation and the applicable percent-
age under section 1250(a) were 100 percent.’’,

(2) by striking paragraphs (8), (10), and (11),
(3) in paragraph (9), by striking ‘‘section

1202 gain, or mid-term gain’’ and inserting
‘‘or section 1202 gain’’,

(4) by redesignating paragraph (9) as para-
graph (8), and

(5) by adding at the end the following:
‘‘(8) TREATMENT OF PASS-THRU ENTITIES.—
‘‘(A) IN GENERAL.—The Secretary may pre-

scribe such regulations as are appropriate
(including regulations requiring reporting)
to apply this subsection in the case of sales
and exchanges by pass-thru entities and of
interests in such entities.

‘‘(B) PASS-THRU ENTITY DEFINED.—For pur-
poses of subparagraph (A), the term ‘pass-
thru entity’ means—

‘‘(i) a regulated investment company,
‘‘(ii) a real estate investment trust,
‘‘(iii) an S corporation,
‘‘(iv) a partnership,
‘‘(v) an estate or trust, and
‘‘(vi) a common trust fund.’’.
(c) EFFECTIVE DATE.—The amendments

made by this section shall apply to taxable
years beginning after December 31, 1998.
SEC. 5. INDEXING OF CERTAIN ASSETS FOR PUR-

POSES OF DETERMINING GAIN OR
LOSS.

(a) IN GENERAL.—Part II of subchapter O of
chapter 1 (relating to basis rules of general
application) is amended by inserting after
section 1021 the following new section:
‘‘SEC. 1022. INDEXING OF CERTAIN ASSETS FOR

PURPOSES OF DETERMINING GAIN
OR LOSS.

‘‘(a) GENERAL RULE.—
‘‘(1) INDEXED BASIS SUBSTITUTED FOR AD-

JUSTED BASIS.—Except as provided in para-
graph (2), if an indexed asset which has been
held for more than 1 year is sold or otherwise
disposed of, then, for purposes of this title,
the indexed basis of the asset shall be sub-
stituted for its adjusted basis.

‘‘(2) EXCEPTION FOR DEPRECIATION, ETC.—
The deduction for depreciation, depletion,
and amortization shall be determined with-
out regard to the application of paragraph (1)
to the taxpayer or any other person.

‘‘(b) INDEXED ASSET.—
‘‘(1) IN GENERAL.—For purposes of this sec-

tion, the term ‘indexed asset’ means—
‘‘(A) stock in a corporation, and
‘‘(B) tangible property (or any interest

therein), which is a capital asset or property

used in the trade or business (as defined in
section 1231(b)).

‘‘(2) CERTAIN PROPERTY EXCLUDED.—For
purposes of this section, the term ‘indexed
asset’ does not include—

‘‘(A) CREDITOR’S INTEREST.—Any interest in
property which is in the nature of a credi-
tor’s interest.

‘‘(B) OPTIONS.—Any option or other right
to acquire an interest in property.

‘‘(C) NET LEASE PROPERTY.—In the case of a
lessor, net lease property (within the mean-
ing of subsection (h)(1)).

‘‘(D) CERTAIN PREFERRED STOCK.—Stock
which is preferred as to dividends and does
not participate in corporate growth to any
significant extent.

‘‘(E) STOCK IN CERTAIN CORPORATIONS.—
Stock in—

‘‘(i) an S corporation (within the meaning
of section 1361),

‘‘(ii) a personal holding company (as de-
fined in section 542), and

‘‘(iii) a foreign corporation.
‘‘(3) EXCEPTION FOR STOCK IN FOREIGN COR-

PORATION WHICH IS REGULARLY TRADED ON NA-
TIONAL OR REGIONAL EXCHANGE.—Clause (iii)
of paragraph (2)(E) shall not apply to stock
in a foreign corporation the stock of which is
listed on the New York Stock Exchange, the
American Stock Exchange, or any domestic
regional exchange for which quotations are
published on a regular basis other than—

‘‘(A) stock of a foreign investment com-
pany (within the meaning of section 1246(b)),
and

‘‘(B) stock in a foreign corporation held by
a United States person who meets the re-
quirements of section 1248(a)(2).

‘‘(c) INDEXED BASIS.—For purposes of this
section—

‘‘(1) GENERAL RULE.—The indexed basis for
any asset is—

‘‘(A) the adjusted basis of the asset, in-
creased by

‘‘(B) the applicable inflation adjustment.
‘‘(2) APPLICABLE INFLATION ADJUSTMENT.—

The applicable inflation adjustment for any
asset is an amount equal to—

‘‘(A) the adjusted basis of the asset, multi-
plied by

‘‘(B) the percentage (if any) by which—
‘‘(i) the chain-type price index for GDP for

the last calendar quarter ending before the
asset is disposed of, exceeds

‘‘(ii) the chain-type price index for GDP for
the last calendar quarter ending before the
asset was acquired by the taxpayer.
The percentage under subparagraph (B) shall
be rounded to the nearest 1⁄10 of 1 percentage
point.

‘‘(3) CHAIN-TYPE PRICE INDEX FOR GDP.—
The chain-type price index for GDP for any
calendar quarter is such index for such quar-
ter (as shown in the last revision thereof re-
leased by the Secretary of Commerce before
the close of the following calendar quarter).

‘‘(d) SPECIAL RULES.—For purposes of this
section—

‘‘(1) TREATMENT AS SEPARATE ASSET.—In
the case of any asset, the following shall be
treated as a separate asset:

‘‘(A) a substantial improvement to prop-
erty,

‘‘(B) in the case of stock of a corporation,
a substantial contribution to capital, and

‘‘(C) any other portion of an asset to the
extent that separate treatment of such por-
tion is appropriate to carry out the purposes
of this section.

‘‘(2) ASSETS WHICH ARE NOT INDEXED ASSETS
THROUGHOUT HOLDING PERIOD.—

‘‘(A) IN GENERAL.—The applicable inflation
ratio shall be appropriately reduced for cal-
endar months at any time during which the
asset was not an indexed asset.

‘‘(B) CERTAIN SHORT SALES.—For purposes
of applying subparagraph (A), an asset shall

be treated as not an indexed asset for any
short sale period during which the taxpayer
or the taxpayer’s spouse sells short property
substantially identical to the asset. For pur-
poses of the preceding sentence, the short
sale period begins on the day after the sub-
stantially identical property is sold and ends
on the closing date for the sale.

‘‘(3) TREATMENT OF CERTAIN DISTRIBU-
TIONS.—A distribution with respect to stock
in a corporation which is not a dividend shall
be treated as a disposition.

‘‘(4) SECTION CANNOT INCREASE ORDINARY
LOSS.—To the extent that (but for this para-
graph) this section would create or increase
a net ordinary loss to which section 1231(a)(2)
applies or an ordinary loss to which any
other provision of this title applies, such
provision shall not apply. The taxpayer shall
be treated as having a long-term capital loss
in an amount equal to the amount of the or-
dinary loss to which the preceding sentence
applies.

‘‘(5) ACQUISITION DATE WHERE THERE HAS
BEEN PRIOR APPLICATION OF SUBSECTION (a)(1)
WITH RESPECT TO THE TAXPAYER.—If there has
been a prior application of subsection (a)(1)
to an asset while such asset was held by the
taxpayer, the date of acquisition of such
asset by the taxpayer shall be treated as not
earlier than the date of the most recent such
prior application.

‘‘(6) COLLAPSIBLE CORPORATIONS.—The ap-
plication of section 341(a) (relating to col-
lapsible corporations) shall be determined
without regard to this section.

‘‘(e) CERTAIN CONDUIT ENTITIES.—
‘‘(1) REGULATED INVESTMENT COMPANIES;

REAL ESTATE INVESTMENT TRUSTS; COMMON
TRUST FUNDS.—

‘‘(A) IN GENERAL.—Stock in a qualified in-
vestment entity shall be an indexed asset for
any calendar month in the same ratio as the
fair market value of the assets held by such
entity at the close of such month which are
indexed assets bears to the fair market value
of all assets of such entity at the close of
such month.

‘‘(B) RATIO OF 90 PERCENT OR MORE.—If the
ratio for any calendar month determined
under subparagraph (A) would (but for this
subparagraph) be 90 percent or more, such
ratio for such month shall be 100 percent.

‘‘(C) RATIO OF 10 PERCENT OR LESS.—If the
ratio for any calendar month determined
under subparagraph (A) would (but for this
subparagraph) be 10 percent or less, such
ratio for such month shall be zero.

‘‘(D) VALUATION OF ASSETS IN CASE OF REAL
ESTATE INVESTMENT TRUSTS.—Nothing in this
paragraph shall require a real estate invest-
ment trust to value its assets more fre-
quently than once each 36 months (except
where such trust ceases to exist). The ratio
under subparagraph (A) for any calendar
month for which there is no valuation shall
be the trustee’s good faith judgment as to
such valuation.

‘‘(E) QUALIFIED INVESTMENT ENTITY.—For
purposes of this paragraph, the term ‘quali-
fied investment entity’ means—

‘‘(i) a regulated investment company
(within the meaning of section 851),

‘‘(ii) a real estate investment trust (within
the meaning of section 856), and

‘‘(iii) a common trust fund (within the
meaning of section 584).

‘‘(2) PARTNERSHIPS.—In the case of a part-
nership, the adjustment made under sub-
section (a) at the partnership level shall be
passed through to the partners.

‘‘(3) SUBCHAPTER S CORPORATIONS.—In the
case of an electing small business corpora-
tion, the adjustment under subsection (a) at
the corporate level shall be passed through
to the shareholders.

‘‘(f) DISPOSITIONS BETWEEN RELATED PER-
SONS.—
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‘‘(1) IN GENERAL.—This section shall not

apply to any sale or other disposition of
property between related persons except to
the extent that the basis of such property in
the hands of the transferee is a substituted
basis.

‘‘(2) RELATED PERSONS DEFINED.—For pur-
poses of this section, the term ‘related per-
sons’ means—

‘‘(A) persons bearing a relationship set
forth in section 267(b), and

‘‘(B) persons treated as single employer
under subsection (b) or (c) of section 414.

‘‘(g) TRANSFERS TO INCREASE INDEXING AD-
JUSTMENT OR DEPRECIATION ALLOWANCE.—If
any person transfers cash, debt, or any other
property to another person and the principal
purpose of such transfer is—

‘‘(1) to secure or increase an adjustment
under subsection (a), or

‘‘(2) to increase (by reason of an adjust-
ment under subsection (a)) a deduction for
depreciation, depletion, or amortization,
the Secretary may disallow part or all of
such adjustment or increase.

‘‘(h) DEFINITIONS.—For purposes of this sec-
tion—

‘‘(1) NET LEASE PROPERTY DEFINED.—The
term ‘net lease property’ means leased real
property where—

‘‘(A) the term of the lease (taking into ac-
count options to renew) was 50 percent or
more of the useful life of the property, and

‘‘(B) for the period of the lease, the sum of
the deductions with respect to such property
which are allowable to the lessor solely by
reason of section 162 (other than rents and
reimbursed amounts with respect to such
property) is 15 percent or less of the rental
income produced by such property.

‘‘(2) STOCK INCLUDES INTEREST IN COMMON
TRUST FUND.—The term ‘stock in a corpora-
tion’ includes any interest in a common
trust fund (as defined in section 584(a)).

‘‘(i) REGULATIONS.—The Secretary shall
prescribe such regulations as may be nec-
essary or appropriate to carry out the pur-
poses of this section.’’.

(b) CLERICAL AMENDMENT.—The table of
sections for part II of subchapter O of chap-
ter 1 is amended by inserting after the item
relating to section 1021 the following new
item:

‘‘Sec. 1022. Indexing of certain assets for pur-
poses of determining gain or
loss.’’.

(c) ADJUSTMENT TO APPLY FOR PURPOSES
OF DETERMINING EARNINGS AND PROFITS.—
Subsection (f) of section 312 (relating to ef-
fect on earnings and profits of gain or loss
and of receipt of tax-free distributions) is
amended by adding at the end thereof the
following new paragraph:

‘‘(3) EFFECT ON EARNINGS AND PROFITS OF
INDEXED BASIS.—

For substitution of indexed basis for ad-
justed basis in the case of the disposition of
certain assets after December 31, 1998, see
section 1022(a)(1).’’.

(d) EFFECTIVE DATES.—
(1) IN GENERAL.—The amendments made by

this section shall apply to the disposition of
any property the holding period of which be-
gins after December 31, 1998.

(2) CERTAIN TRANSACTIONS BETWEEN RELAT-
ED PERSONS.—The amendments made by this
section shall not apply to the disposition of
any property acquired after December 31,
1998, from a related person (as defined in sec-
tion 1022(f)(2) of the Internal Revenue Code
of 1986, as added by this section) if—

(A) such property was so acquired for a
price less than the property’s fair market
value, and

(B) the amendments made by this section
did not apply to such property in the hands
of such related person.

SEC. 6. REDUCTION OF TOP ESTATE TAX RATE
FROM 55 TO 28 PERCENT.

(a) IN GENERAL.—Section 2001(c) (relating
to imposition and rate of tax) is amended to
read as follows:

‘‘(c) RATE SCHEDULE.—

‘‘If the amount with re-
spect to which the
tentative tax to be
computed is:

The tentative tax is:

Not over $10,000 .............. 18 percent of such
amount.

Over $10,000 but not over
$20,000.

$1,800 plus 20 percent of
the excess of such
amount over $10,000.

Over $20,000 but not over
$40,000.

$3,800 plus 22 percent of
the excess of such
amount over $20,000.

Over $40,000 but not over
$60,000.

$8,200 plus 24 percent of
the excess of such
amount over $40,000.

Over $60,000 but not over
$80,000.

$13,000 plus 26 percent of
the excess of such
amount over $60,000.

Over $80,000 ..................... $18,200 plus 28 percent of
the excess of such
amount over $80,000.’’.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to the es-
tates of decedents dying, and gifts made,
after December 31, 1998.
SEC. 7. REVENUE EFFECT OF ACT NOT TO EX-

CEED 50 PERCENT OF FEDERAL
BUDGET SURPLUS.

Not later than 90 days after the date of en-
actment of this Act, if the Secretary of the
Treasury determines that in any of the 4 suc-
ceeding fiscal years the amendments made
by this Act will result in a reduction of the
estimated revenues received in the Treasury
for such fiscal year in an amount in excess of
50 percent of the estimated Federal unified
budget surplus (if any) for such year (deter-
mined without regard to such amendments),
the Secretary shall submit to the Committee
on Ways and Means of the House of Rep-
resentatives and the Committee on Finance
of the Senate a legislative proposal to appro-
priately modify the provisions of the Inter-
nal Revenue Code of 1986 affected by such
amendments to eliminate such excess
amount. Any legislation enacted for the pur-
pose of achieving the revenue effect of such
legislative proposal submitted pursuant to
this subsection shall appropriately identify
such purpose.

By Mr. JEFFORDS (for himself
and Mr. LIEBERMAN):

S. 1712. A bill to amend title XXVII
of the Public Health Service Act and
part 7 of subtitle B of title I of the Em-
ployee Retirement Income Security
Act of 1974 to improve the quality of
health plans and provide protections
for consumers enrolled in such plans;
to the Committee on Labor and Human
Resources.

THE HEALTH CARE QUALITY, EDUCATION,
SECURITY, AND TRUST ACT

Mr. JEFFORDS. Mr. President,
today, I join with my good friend Sen-
ator LIEBERMAN to introduce the
Health Care Quality, Education, Secu-
rity, and Trust Act—‘‘The Health Care
QUEST Act’’—in order to improve the
quality of our nation’s health care sys-
tem and provide necessary consumer
protections without adding significant
new costs; increasing litigation; or
micro managing health plans.

Over the past decade across the coun-
try, an extraordinary change has taken
place in the delivery of health care. In
1996, over 67% of Americans received
their health care through managed

care—almost double the percentage
that existed in 1990. However, this tran-
sition has not been problem-free. Many
consumers worry that the quality of
their health care is being sacrificed to
cut costs. While the traditional fee-for-
service health care system was guilty
of over utilization and runaway costs,
consumers did feel that they would get
the necessary services, treatment, and
information to recover from a serious
illness or manage a chronic health
problem. People are now worried that
managed care only manages costs and,
in effect, rations care. One consequence
of this transformation is that Ameri-
cans are losing confidence in the qual-
ity of care they receive from our health
system.

The American Association of Health
Plans’ voluntary initiative to respond
to these concerns, ‘‘Putting Patients
First,’’ is an important step and I urge
that they continue to expand this ef-
fort. Businesses, such as General Mo-
tors and GTE, have also initiated pro-
grams to improve the quality of the
health care received by their employ-
ees. In addition, a number of states
have already passed legislative initia-
tives to address many of the problems
consumers have experienced with their
health plans. However, I believe that
Federal legislation is necessary be-
cause the Employee Retirement In-
come Security Act of 1974 (ERISA) pre-
vents states from enforcing health care
quality standards that relate to the
employer-sponsored health benefits
that 148 million Americans receive.

The Health Care QUEST Act address-
es these concerns through four provi-
sions. First, it creates a Health Quality
Council to set national goals for im-
proving health and serve as a resource
for Congress and the President regard-
ing health care quality. Second, it ex-
pands the duties and responsibilities of
the Agency for Health Care Policy and
Research (AHCPR) in order to develop
the tools needed to measure and report
health care quality. The Act also re-
quires that employers and health plans
provide enrollees with health plan in-
formation such as measures of con-
sumer satisfaction and their right to
access speciality health services. Fi-
nally, the Act calls for the establish-
ment of the ‘‘prudent layperson’’
standard of access to emergency room
care, the right to use an impartial
independent external appeals process
and the guarantee that a patient’s
health care professional is able to rec-
ommend the best treatment options
and to serve as their advocate.

These provisions will help to restore
consumers confidence in the quality of
our nation’s health care system and
provide a level playing field—so that
managed care plan compete on the
basis of quality as well as cost. Based
on an analysis by the Lewin Group, the
added costs for information disclosure
and external appeals requirements are
extremely low. The estimated monthly
cost per person for comparative infor-
mation and for external appeals with a
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three year phase-in is only $0.88. This
cost estimate doesn’t take into ac-
count the improved market efficiency
and increased competition that the
Lewin Group indicates will be achieved
with these requirements.

Much of the debate over this issue to
date in Washington has been conducted
from two very divergent viewpoints.
Many House members, and some in the
Senate, believe we should regulate
health care very closely, on a disease-
by-disease or procedure-by-procedure
basis. Another sizable camp believes
that there is nothing wrong with the
health care marketplace that can’t be
be sorted out by its own operation.

Obviously, I disagree. And Congress,
too, disagreed when it confronted many
of these issues in the Medicare program
last year. Much of what I propose in
the Health Care QUEST Act is con-
tained in the ‘‘Balanced Budget Act of
1997’’ and applies to plans that enroll
Medicare beneficiaries. Extending the
same standards to the private sector
will ensure that all Americans have the
same rights and protections.

The states have developed com-
prehensive approaches that provide
regulation for those components of the
health care system under their juris-
diction. The challenge for the federal
government is to define regulatory so-
lutions for those sectors under federal
control that advance the consumer
choice health care market while rec-
ognizing the voluntary nature of our
private system. These regulatory solu-
tions, in my opinion, should not deter-
mine medical necessity, establish hos-
pital lengths-of-stay, or impede private
sector initiatives. Furthermore, we
must not set into statute standards
that would preclude efforts for contin-
ued quality improvement or fail to rec-
ognize the evolutionary nature of med-
ical practice.

The McCarran-Ferguson Act of 1945
granted states the authority to regu-
late the business of insurance. How-
ever, ERISA preempted state law with
regard to the regulation of employee
benefit plans. While ERISA provides
detailed standards for employer pro-
vided pensions, it provides only mini-
mal standards for health plans. Cur-
rently about 41 percent of those who
receive their health coverage through
employer-sponsored plans are in self-
insured health plans. The Health Care
Quest Act follows the framework estab-
lished under the Health Insurance
Portability and Accountability Act of
1996 (HIPAA) by setting national stand-
ards for employer sponsored plans
under ERISA and a federal floor for in-
surance companies to follow that
states can build upon.

The Health Care QUEST Act will
help to restore consumer confidence in
our health care system and also pro-
mote market efficiency and account-
ability. I look forward to working with
other Senators to enact legislation this
year that establishes necessary con-
sumer protections and sets national
standards to guide our nation’s market
based health care reform efforts.

By Mr. HOLLINGS:
S. 1714. A bill to suspend through De-

cember 31, 1999, the duty on certain
textile machinery; to the Committee
on Finance.

DUTY SUSPENSION LEGISLATION

Mr. HOLLINGS. Mr. President,
today, I introduce duty suspension leg-
islation designed to permit the import
of certain textile weaving machinery
into the United States duty free.

The equipment to be imported is not
manufactured in the United States and
therefore its importation will not dis-
place domestic sourcing. Moreover, be-
cause the product at issue is manufac-
turing equipment, it will assist in the
creation of additional jobs in the tex-
tile industry.

I believe that this is the most appro-
priate use of such legislation. I am
therefore hopeful that this new capac-
ity can be used to supply both domestic
and foreign needs and will increase em-
ployment in the textile industry.

By Mrs. BOXER (for herself and
Mrs. FEINSTEIN):

S. 1716. A bill to direct the Secretary
of the Interior, acting through the
Commissioner of Reclamation, to de-
velop an action plan to restore the
Salton Sea in California and to conduct
wildlife resource studies of the Salton
Sea, to authorize the Secretary to
carry out a project to restore the
Salton Sea, and for other purposes, to
the Committee on Environment and
Public Works.

SONNY BONO MEMORIAL SALTON SEA
RESTORATION ACT

Mrs. BOXER. Mr. President, today I
am introducing the Sonny Bono Memo-
rial Salton Sea Restoration Act. My
legislation will lead to an efficient and
responsible restoration of the unique
Salton Sea ecosystem.

Over the years, scientists, commu-
nities and politicians alike have been
trying to draw national attention to
the decline of the Salton Sea. Our late
friend and colleague, Representative
Sonny Bono, who died in a tragic ski-
ing accident in January, worked tire-
lessly to make this issue an environ-
mental priority for this Congress. With
this legislation, we can carry on that
legacy.

The Salton Sea is a unique natural
resource in Southern California. Cre-
ated in 1905 by a breach in a levee
along the Colorado River, the Salton
Sea is California’s largest inland body
of water. It is one of the most impor-
tant habitats for migratory birds along
the Pacific Flyway.

For 16 months after the breach, the
Colorado River flowed into a dry
lakebed, filling it to a depth of 80 feet.
For a time following the closure of the
levee, the water levels declined rapidly
as evaporation greatly exceeded inflow.
A minimum level was reached in the
1920s, after which the sea once again
began to rise, due largely to the impor-
tation of water into the basin for agri-
cultural purposes from the New and
Alamo Rivers.

Since there is no natural outlet for
the sea at its current level, evapo-
ration is the only way water leaves the
basin. All the salts carried with water
that flows into the sea have remained
there, along with salts re-suspended
from prehistoric/historic times by the
new inundation. Salinity is currently
more than 25 percent higher than ocean
water, and rising.

This extreme salinity, along with ag-
ricultural and wastewater in the sea,
are rapidly deteriorating the entire
ecosystem. The existing Salton Sea
ecosystem is under severe stress and
nearing collapse, with millions of fish
and thousands of bird die-offs in recent
years. Birds and fish that once thrived
here are now threatened with death
and disease as the tons of salts and
toxic contaminants that are constantly
dumped into the Salton Sea become
more and more concentrated and dead-
ly over time. The local economy is also
being affected by the disaster at the
Salton Sea by the loss of recreational
opportunities, decrease in tourism, and
the impact on agriculture.

Despite the urgency of the situation,
we do not have the solution at hand
and, therefore, must move forward
swiftly, but not hastily. The legislation
I am introducing today allows the De-
partment of Interior to adequately re-
view all options for restoring the sea
and comply with all environmental
laws while also requiring tight, yet re-
alistic, time frames.

I have been working with local and
national interests and received many
favorable comments on my legislation.
Secretary Bruce Babbitt said, ‘‘I have
had an opportunity to review the
Salton Sea legislation that Senator
BOXER is introducing this morning. In
my judgement, the bill as drafted re-
flects a more thoughtful and practical
approach for addressing the serious en-
vironmental challenges that face the
Salton Sea. I look forward to working
with the Senator in refining and, hope-
fully implementing this important ini-
tiative.’’

John Flicker, President of the Na-
tional Audubon Society said, ‘‘The Na-
tional Audubon Society strongly en-
dorses this legislation by Senator
BOXER. This bill sets in motion a proc-
ess to determine the source of the eco-
logical crisis facing the Salton Sea and
provide recommendations on how to re-
verse the Salton Sea’s rapid deteriora-
tion.’’

Senator BOXER’s bill represents an
important step forward in the fight to
save the Salton Sea,’’ said Congress-
man GEORGE BROWN. ‘‘She has done an
outstanding job building a consensus
bill that can win local and federal sup-
port.’’

And the Tellis Codekas, President of
the Salton Sea Authority and Presi-
dent of the Coachella Valley Water
District said, ‘‘Senator BOXER is on the
right track with her bill. Her legisla-
tion builds on a bipartisan local and
national effort to save the Salton Sea.’’
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I am proud of this support. Under my

legislation, Interior will report to Con-
gress within one year on the options
for restoring the Salton Sea, including
a recommendation for a preferred op-
tion. Interior will review ways to re-
duce and stabilize salinity, stabilize
surface elevation, restore the health of
fish and wildlife resources and their
habitats, enhance recreational use and
economic development, and continue
the use the Salton Sea for irrigation
drainage.

Interior then has another 6 months
within which it must complete all envi-
ronmental compliance and permitting
activities required to implement the
proposal. By the end of this eighteen
month period, Interior must submit a
final report to Congress, at which time
the authorization for construction is
triggered, allowing Congress 30 legisla-
tive days to make changes in the plan,
or to stop it.

We all now agree that we must take
the necessary long-term and short-
term steps to stabilize salinity and
contaminant levels to protect the
dwindling fishery resources and to re-
duce the threats to migratory birds.
However, there is no consensus on how
that should be done.

The legislation that I am introducing
forces those decisions to be made in a
timely manner. But, it is not necessary
to waive the provisions of one of our
landmark environmental laws, the Na-
tional Environmental Policy Act of
1969, in order to force this process. We
must deal with this situation quickly.
But, we can take prompt and respon-
sible actions within the framework of
environmental laws.

I would like to thank members of the
Salton Sea Authority, including the
Imperial County Board of Supervisors,
the Riverside County Board of Super-
visors, the Imperial Irrigation District,
and the Coachella Valley Water Dis-
trict, National Audubon Society, De-
partment of Interior, and Congressman
GEORGE BROWN for their assistance
with this legislation. It is with the help
and support of local and national inter-
ests that I was able to develop this con-
sensus legislation.

In a December 23, 1998 article in USA
Today, Sonny said, ‘‘This is our last
chance. If we don’t move within a year
or two, it will be too late.’’ He was
right: the clock is ticking and we must
act now to find a solution. Scientists
have warned that the Salton Sea will
be a dead sea within fifteen years.

I am hopeful that my House and Sen-
ate colleagues and I can act quickly to
ensure passage of this legislation to re-
store the ailing Salton Sea. This is nec-
essary and important legislation that
will not only benefit Californians and
our natural heritage, but will also
carry on the legacy of Representative
Bono.

I ask unanimous consent that the
full text of my legislation be printed in
the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1716

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Sonny Bono
Memorial Salton Sea Restoration Act’’.
SEC. 2. FINDINGS.

Congress finds that—
(1) the Salton Sea, located in Imperial

County and Riverside County, California, is
an economic and environmental resource of
national importance;

(2) the Salton Sea is a critical component
of the Pacific flyway;

(3) the concentration of salinity or pollut-
ants in the Salton Sea has contributed to the
recent deaths of migratory waterfowl;

(4) the Salton Sea is critical as a reservoir
for irrigation and municipal and stormwater
drainage;

(5) the Salton Sea provides benefits to sur-
rounding communities and nearby irrigation
and municipal water users;

(6) remediating the Salton Sea will provide
national and international benefits; and

(7) Federal, State, and local governments
have a shared responsibility to assist in re-
mediating the Salton Sea.
SEC. 3. DEFINITIONS.

In this Act:
(1) SALTON SEA AUTHORITY.—The term

‘‘Salton Sea Authority’’ means the Joint
Powers Authority established under the laws
of the State of California by a Joint Power
Agreement signed on June 2, 1993.

(2) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of the Interior, acting
through the Commissioner of Reclamation.
SEC. 4. SALTON SEA RESTORATION ACTION PLAN.

(a) IN GENERAL.—As soon as practicable
after the date of enactment of this Act, the
Secretary, in accordance with the memoran-
dum of understanding entered into under
subsection (f), shall prepare an action plan
for restoring the Salton Sea in California.

(b) CONTENTS.—The action plan shall con-
sist of—

(1) a study of the feasibility of various al-
ternatives for remediating the Salton Sea;

(2) the selection of 1 or more practicable
and cost-effective options for remediating
the Salton Sea; and

(3) the development of a remediation plan
that will implement the options.

(c) OBJECTIVES.—In preparing the action
plan, the Secretary shall evaluate options
that will—

(1) reduce and stabilize the overall salinity
of the Salton Sea to a level between 35 and
40 parts per thousand;

(2) stabilize the surface elevation of the
Salton Sea to a level that is between 240 feet
below sea level and 230 feet below sea level;

(3) restore habitat and reclaim water qual-
ity over the long term to promote healthy
fish and wildlife resources and their habitats
in the Salton Sea;

(4) enhance the potential for recreational
uses and economic development of the
Salton Sea; and

(5) ensure the continued use of the Salton
Sea as a reservoir for irrigation and munici-
pal and stormwater drainage.

(d) OPTIONS.—In evaluating options under
the action plan, the Secretary shall—

(1) consider—
(A) using impoundments to segregate a

portion of the waters of the Salton Sea in 1
or more evaporation ponds located in the
Salton Sea basin;

(B) pumping water out of the Salton Sea;
(C) augmenting the flow of water into the

Salton Sea;
(D) improving the quality of wastewater

discharges from Mexico (including dis-

charges from the Alamo River, the White-
water River, and the New River) and from
other water users in the Salton Sea basin;

(E) implementing any other economically
feasible remediation options; and

(F) implementing any combination of the
actions described in subparagraphs (A)
through (E); and

(2) limit the options to economically fea-
sible and proven technologies.

(e) FACTORS.—In evaluating the feasibility
of options under the action plan, the Sec-
retary shall consider—

(1) the ability of Federal, tribal, State, and
local government sources and private enti-
ties to fund capital construction costs and
annual operation, maintenance, energy, and
replacement costs; and

(2) how and where to dispose, permanently
and safely, of water pumped out of the
Salton Sea and any salts that may be con-
densed and accumulated in implementing
the option.

(f) MEMORANDUM OF UNDERSTANDING.—
(1) IN GENERAL.—The Secretary shall carry

out the action plan under this section in ac-
cordance with a memorandum of understand-
ing entered into with the Salton Sea Author-
ity, the Governor of the State of California,
and such other tribal or local entities as the
Secretary considers appropriate.

(2) CRITERIA.—The memorandum of under-
standing shall, at a minimum, establish cri-
teria for the evaluation and selection of op-
tions under this section, including criteria
for determining the magnitude and prac-
ticability of costs of construction, operation,
and maintenance of each evaluated option.

(g) RELATIONSHIP TO OTHER LAWS.—
(1) RECLAMATION LAWS.—
(A) IN GENERAL.—An option recommended

by the action plan shall not be subject to the
Act of June 17, 1902, and Acts amendatory
thereof or supplementary thereto (32 Stat.
388, chapter 1093; 43 U.S.C. 371 et seq.) (in-
cluding regulations adopted under those
Acts).

(B) NONREIMBURSABLE AND NONRETURN-
ABLE.—Funds provided to carry out the op-
tion shall be considered nonreimbursable and
nonreturnable.

(2) LAW OF THE RIVER.—An option rec-
ommended by the action plan—

(A) shall not supersede or otherwise affect
any treaty, law, or agreement governing use
of water from the Colorado River; and

(B) shall be carried out in a manner that is
consistent with rights and obligation of per-
sons under all such treaties, laws, and agree-
ments.

(h) REPORTS.—
(1) INTERIM REPORT.—Not later than 1 year

after the date of enactment of this Act, the
Secretary shall submit to Congress an in-
terim report on the findings and rec-
ommendations of the action plan, includ-
ing—

(A) a summary of options considered for re-
mediating the Salton Sea; and

(B) a recommendation of a preferred option
for remediating the Salton Sea.

(2) FINAL REPORT.—Not later than 18
months after the date of enactment of this
Act, the Secretary shall submit to Congress
a final report on the findings and rec-
ommendations of the action plan, includ-
ing—

(A) a plan to implement the preferred op-
tion;

(B) a recommendation for sharing costs to
carry out the preferred option, with (at the
option of the Secretary) a different cost-
sharing formula for capital construction
costs than is applied to annual operation,
maintenance, energy, and replacement costs;
and
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(C) the completion of all environmental

compliance and permitting activities re-
quired for any construction activity under
the preferred option.

(i) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this section $30,000,000.
SEC. 5. SALTON SEA RESTORATION PROJECT.

(a) IN GENERAL.—Not later than 30 legisla-
tive days after the Secretary submits the
final report required under section 4(h)(2),
the Secretary shall have the authority to
carry out a project for remediating the
Salton Sea that is based on the preferred op-
tion recommended in the final report, unless
otherwise directed by Congress.

(b) LEGISLATIVE DAY.—In subsection (a),
the term ‘‘legislative day’’ means any day on
which either House of Congress is in session.

(c) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this section $300,000,000.
SEC. 6. SALTON SEA WILDLIFE RESOURCES STUD-

IES.
(a) IN GENERAL.—Concurrently with the ac-

tion plan carried out under section 4, the
Secretary shall enter into contracts, grants,
and cooperative agreements with Federal
and non-Federal entities to conduct studies
recommended by the Salton Sea Research
Management Committee under subsection
(b)(1), including studies of hydrology, wild-
life pathology, and toxicology relating to the
wildlife resources of the Salton Sea.

(b) SALTON SEA RESEARCH MANAGEMENT
COMMITTEE.—

(1) IN GENERAL.—The Secretary shall estab-
lish a committee, to be known as the
‘‘Salton Sea Research Management Commit-
tee’’, to make recommendations to the Sec-
retary on the selection of topics for studies
under this section and management of the
studies.

(2) MEMBERSHIP.—The Committee shall be
composed of 4 members, of which—

(A) 1 member shall be appointed by the
Secretary;

(B) 1 member shall be appointed by the
Governor of the State of California;

(C) 1 member shall be appointed by the
Torres Martinez Desert Cahuilla Tribal Gov-
ernment; and

(D) 1 member shall be appointed by the
Salton Sea Authority.

(c) COORDINATION.—The Secretary shall en-
sure that studies under this section are con-
ducted in coordination with appropriate
international bodies, Federal agencies, and
California State agencies, including—

(1) the International Boundary and Water
Commission;

(2) the United States Fish and Wildlife
Service;

(3) the Environmental Protection Agency;
(4) the California Department of Water Re-

sources;
(5) the California Department of Fish and

Game;
(6) the California Resources Agency;
(7) the California Environmental Protec-

tion Agency;
(8) the California Regional Water Quality

Board; and
(9) California State Parks.
(d) PEER REVIEW.—The Secretary shall re-

quire that studies conducted under this sec-
tion be subject to peer review.

(e) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this section $7,000,000.
SEC. 7. REDESIGNATION OF SALTON SEA NA-

TIONAL WILDLIFE REFUGE RE-
NAMED AS THE SONNY BONO
SALTON SEA NATIONAL WILDLIFE
REFUGE.

(a) IN GENERAL.—The Salton Sea National
Wildlife Refuge, in Imperial County, Califor-
nia, shall be known and designated as the

‘‘Sonny Bono Salton Sea National Wildlife
Refuge’’.

(b) REFERENCES.—Any reference in a law,
map, regulation, document, record, or other
paper of the United States to the Refuge re-
ferred to in subsection (a) shall be deemed to
be a reference to the ‘‘Sonny Bono Salton
Sea National Wildlife Refuge’’.
SEC. 8. EMERGENCY ACTION TO STABILIZE

SALTON SEA SALINITY.
If, during the conduct of studies authorized

by this Act, the Secretary determines that
environmental conditions at the Salton Sea
warrant immediate emergency action to sta-
bilize the salinity of the Salton Sea, the Sec-
retary shall immediately submit a report to
Congress documenting the conditions and
making recommendations for their remedi-
ation, together with specific recommenda-
tions for actions to be required and the cost
of the actions.

Mrs. FEINSTEIN. Mr. President,
today I join my colleague Senator
BOXER in introducing the Sonny Bono
Memorial Salton Sea Restoration Act.
This legislation is similar to that now
pending in the House of Representa-
tives, but it seeks to respond to con-
cerns expressed by local, state and fed-
eral officials about problems with the
House bill. Despite the fact that there
are differences between the two ver-
sions, the time to address the problems
of the Salton Sea has come, legislation
will move forward promptly, and be
signed into law.

I have spoken on this floor about the
problems facing the Salton Sea. Now it
is time to turn to how to solve those
problems. The legislation introduced
today reflects the work of scores of
people in California concerned with the
Salton Sea. It is consistent with the
approach they believe is most appro-
priate, and it involves them in the
process.

This legislation proceeds in two
stages.

First, it provides funding and sets a
deadline of 18 months for the conduct
of additional scientific research on the
problems facing the Salton Sea, for the
evaluation of various projects to ad-
dress these problems, for the selection
of a specific project, and for the com-
pletion of the necessary environmental
reviews required by the National Envi-
ronmental Policy Act and the Califor-
nia Environmental Quality Act.

Second, it authorizes funding, subject
to modification by Congress, for the
implementation of the project that is
chosen.

The research funded in this legisla-
tion is absolutely crucial, for the prob-
lems facing the Salton Sea are com-
plex. Previously, most concerns ex-
pressed about the Sea related to its in-
creasing salinity and its rising water
level. More recently, however, massive
die offs of fish and migratory birds
have occurred, that appear to be caused
by problems other than salinity.

So, in addition to determining the
optimum elevation for the Sea, and the
desirable level of salinity, it is impor-
tant to understand the interrelation-
ships between these two components
and the pollutants that continue to
flow into the Sea.

Finally, this legislation proposes a
tight timetable for reaching a decision
on the best project to solve the prob-
lems facing the Sea. However, it is my
understanding that the Department of
the Interior already has the authority
and a limited amount of funding to
begin additional testing and environ-
mental review and is willing to do so.
This means that an 18 month timetable
is realistic. There has been deep con-
cern that a 12 month timetable is in-
sufficient if a sound plan is to evolve
which also involves the rivers, now
heavily polluted, which empty into and
add contamination to the Salton Sea.
Therefore, I urge all parties to begin
working while this legislation moves
through Congress.

Mr. President, in closing, I want to
say that I look forward to working
with my colleagues in the House to
craft a bill that is acceptable to both
bodies, a bill that will preserve and en-
hance the Salton Sea, a bill that is a
fitting tribute to the memory of the
late Congressman Sonny Bono, who
cared so deeply about the Salton Sea.
Thank you.

By Mr. KENNEDY:
S. 1717. A bill to amend the Immigra-

tion and Nationality Act to strengthen
the naturalization process; to the Com-
mittee on the Judiciary.

THE NEW AMERICAN CITIZENSHIP ACT

Mr. KENNEDY. Mr. President, few
aspects of immigration are more im-
portant than the naturalization of new
Americans. Naturalization goes to the
heart of those we welcome to join our
country. Unlike those of us who were
born in this country, naturalized immi-
grants are Americans by choice. Natu-
ralization is the occasion when these
new citizens embrace our nation, and
our nation embraces them.

Unfortunately, America’s immigrant
heritage and history are under increas-
ing attack today. Legal immigrants
have been unfairly hurt by recent ac-
tions to deal with illegal immigration.
Voting rights, welfare benefits, and
naturalization itself are also under as-
sault.

It now takes two to four years for
immigrants to become naturalized citi-
zens. The backlogs continue to in-
crease. It is time to improve the natu-
ralization process, and deal more re-
sponsibly with these important issues.

Today, Congressman GEPHARDT and I
are introducing the ‘‘New American
Citizenship Act,’’ because we believe
legal immigrants deserve a fair, effi-
cient and affordable way to become
citizens. Our bill builds on the recent
reforms by INS to reach out to poten-
tial new citizens, help them learn our
history and form of government, and
ensure that the naturalization process
is one in which America can take pride.

Our bill provides increased services,
and requires INS to reduce the natu-
ralization process to six months with
no backlogs. We encourage local com-
munities to help in this effort, by dis-
seminating information to community-
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based organizations on the require-
ments of citizenship and the contents
of the naturalization exam. Under our
proposal, INS cannot increase the nat-
uralization fee to more than $150 until
they have shown progress in reducing
the backlog.

In addition, we take specific steps to
prevent fraud and abuse in the exam.
We strengthen the fingerprint process
to prevent the mistaken naturalization
of unqualified applicants.

Each naturalization ceremony rep-
resents the continuing renewal and re-
vitalization of our country. As Barbara
Jordan said,

We are a nation of immigrants, dedicated
to the rule of law. That is our history and
our challenge to ourselves. . . . It is literally
a matter of who we are as a nation and who
we become as a people. E Pluribus Unum.
Out of many, one. One people. The American
people.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1717
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘New Amer-
ican Citizenship Act’’.
SEC. 2. DECLARATION AND PURPOSES.

(a) DECLARATIONS.—(1) Congress declares
that it is the historic policy of the United
States to welcome as new American citizens
those legal immigrants who qualify for natu-
ralization and who are committed to Amer-
ican democratic principles, our form of Gov-
ernment, and the Constitution of the United
States.

(2) Congress reaffirms the existing statu-
tory requirements for naturalization con-
cerning good moral character, lawful and
continuous residence in the United States,
and an understanding of the English lan-
guage and the history, principles, and form
of Government of the United States.

(b) PURPOSES.—The purposes of this Act
are to ensure that—

(1) the naturalization process of the United
States properly welcomes those who are
committed to American citizenship to par-
ticipate fully in American civic life;

(2) the act of naturalization is reserved for
those who meet the qualifications estab-
lished by the Constitution and the laws and
policies of the United States;

(3) individuals applying for naturalization
are provided a fair, efficient, and affordable
process;

(4) the backlog of pending applications for
naturalization is reduced so that qualified
applicants may become new American citi-
zens within six months of applying for natu-
ralization; and

(5) the Immigration and Naturalization
Service provides adequate assistance and in-
formation to individuals applying for natu-
ralization.
SEC. 3. BACKLOG REDUCTION.

(a) IN GENERAL.—The Attorney General
shall present to Congress not later than 3
months after the date of enactment of this
Act a detailed plan for substantially reduc-
ing the backlog at each district and regional
office of the Immigration and Naturalization
Service. The plan shall include specific tar-
get dates for reducing or eliminating the

backlog, and the percentage of reduction
that will be achieved by each target date.

(b) REPORT.—During each of the fiscal
years 1998, 1999, 2000, and 2001, the Attorney
General shall submit a monthly report to the
Committees on the Judiciary of the Senate
and the House of Representatives concerning
the progress that is being made in meeting
the targets to reduce the backlog of natu-
ralization applications.
SEC. 4. EQUIPPING NEW AMERICANS FOR CITI-

ZENSHIP.
(a) INTEGRITY OF TESTING PROCEDURES.—

The Attorney General shall ensure that pro-
cedures utilized by the Immigration and Nat-
uralization Service to carry out the stand-
ardized naturalization examinations include
the following:

(1) ADMINISTRATION OF EXAMINATIONS.—
(A) PROCTORING.—All standardized natu-

ralization examinations shall be proctored
by an entity certified by the Immigration
and Naturalization Service to perform such
function. The Immigration and Naturaliza-
tion Service may certify more than 1 entity
to proctor naturalization examinations.

(B) SPECIAL RULE FOR ‘‘FOR-PROFIT’’ ENTI-
TIES.—A for-profit organization shall not be
allowed to administer or proctor the stand-
ardized naturalization examination if such
organization also provides citizenship
courses.

(2) PILOT PROGRAM.—During the 24-month
period beginning on the date of enactment of
this Act, the Attorney General, through a
board or contractor determined by the At-
torney General to be qualified to administer
standardized examinations, shall test the
feasibility of administering naturalization
examinations to a representative sample of
immigrants throughout the United States.
The Attorney General shall allow for special
arrangements for naturalization applicants
who are homebound, in nursing homes, need
expedited handling of their applications, or
have other extenuating circumstances or in-
capacitations.

(A) REPORT.—Not later than 12 months
after the institution of the pilot program
under this subsection, the Attorney General
shall submit a report to Congress regarding
the future feasibility of the program.

(B) REQUIREMENTS OF BOARD OR CONTRAC-
TOR.—The board or contractor selected by
the Attorney General to develop and admin-
ister a standardized test under the pilot pro-
gram shall—

(i) be qualified to administer standardized
examinations and able to ensure the integ-
rity of the examination process through the
use of proctors or other appropriate means;

(ii) be able to offer the examination at
multiple test sites located within immigrant
communities;

(iii) prepare multiple versions of the natu-
ralization examination to be used at each ex-
amination site, and must revise the exami-
nations on at least a quarterly basis; and

(iv) have the ability to offer the examina-
tion with enough frequency to meet the
needs of each community in which the exam-
ination is offered.

(C) APPEALS.—The Attorney General shall
provide an appeals process to permit immi-
grants who fail the standardized naturaliza-
tion examination under the pilot program to
either have the examination results reviewed
by an independent examiner or retake the
examination at no cost.

(3) CONTENT OF TEST.—Any new or rede-
signed naturalization examination developed
pursuant to this Act shall not create barriers
to citizenship that did not exist under the
examinations used before the enactment of
this Act.

(b) PROVISION OF NATURALIZATION MATE-
RIALS.—

(1) MATERIALS FOR HOME-STUDY.—The At-
torney General through the Immigration and
Naturalization Service shall make sufficient
material, such as textbooks and sample ques-
tions, available at no cost to naturalization
applicants who choose to study for the natu-
ralization examination without the assist-
ance of a citizenship course.

(2) HANDBOOK.—Upon request, and at the
time of adjustment to or admission as a law-
ful permanent resident, the Attorney Gen-
eral shall provide each such individual with
a handbook describing—

(A) the process for obtaining citizenship
through naturalization, as well as informa-
tion on the requirements for naturalization,
including the good moral character and con-
tinuous residency requirements;

(B) information on the civics and English
language portions of the naturalization ex-
amination; and

(C) the privileges and responsibilities of
citizenship, including the right to vote only
after taking the oath of allegiance.

(3) DISSEMINATION OF MATERIALS.—
(A) IN GENERAL.—The Attorney General

shall widely disseminate, at no cost, to pub-
lic schools and organizations that provide in-
struction on citizenship responsibilities and
prepare applicants for the naturalization ex-
amination materials, such as textbooks,
sample questions, and other information re-
garding the content of the naturalization ex-
amination that the Immigration and Natu-
ralization Service determines relevant to as-
sist such organizations in preparing appli-
cants for the naturalization examination.

(B) DEVELOPMENT.—The materials de-
scribed in this subsection shall be developed
in consultation with adult educators and or-
ganizations that offer citizenship courses.

(c) EFFECTIVE DATE.—Except as provided in
subsection (a)(2), this section shall take ef-
fect on the date that is 6 months after the
date of enactment of this Act.
SEC. 5. PLAN FOR ENSURING EFFICIENCY AND

INTEGRITY OF THE NATURALIZA-
TION PROCESS.

(a) IN GENERAL.—Not later than 1 year
after the date of enactment of this Act, the
Attorney General shall develop a plan for en-
suring the efficiency and integrity of the
naturalization process.

(b) OBJECTIVES.—The plan described in sub-
section (a) shall have the following objec-
tives:

(1) To substantially increase the efficiency
of the naturalization process, including the
development of—

(A) a system that requires the Immigra-
tion and Naturalization Service to complete
the entire naturalization process in 6 months
or less; and

(B) a contingency plan the Immigration
and Naturalization Service will use to ac-
commodate sudden increases in applications,
including arrangements with Congress for
the rapid reprogramming of funds and posi-
tions when necessary.

(2) To increase the integrity and accuracy
of naturalization, by taking steps to ensure
that—

(A) the fingerprint process for naturaliza-
tion applicants is as accurate and secure as
possible;

(B) there is clear recourse for applicants
with illegible or nonexistent fingerprints, in-
cluding communication in writing from the
Immigration and Naturalization Service in-
dicating the reasons for rejection of the fin-
gerprints, and instructions on what action, if
any, the applicant must take;

(C) the integrity of the naturalization ex-
amination is maintained by ensuring that
the examination is applied consistently
across the United States, that it adequately
tests knowledge of English and civics, and
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that the examination is not subject to fraud;
and

(D) Immigration and Naturalization Serv-
ice offices are provided with clear guidelines
to ensure consistency among offices of the
Service in conducting naturalization inter-
views, including the institution of a standard
checklist for the relevant components of the
applicant’s file, a uniform worksheet for of-
fices to use in determining eligibility, and a
list of examples of the offenses which dis-
qualify applicants for naturalization.

(3) To maintain proper oversight of the
naturalization process, including—

(A) development of national quality assur-
ance procedures to facilitate effective over-
sight of fingerprint procedures, naturaliza-
tion examination centers, and final Immi-
gration and Naturalization Service natu-
ralization interviews;

(B) accountability of field personnel in-
volved in the naturalization process to Im-
migration and Naturalization Service head-
quarters;

(C) outreach by national and local Immi-
gration and Naturalization Service natu-
ralization offices to community groups and
State and local officials for the purpose of
encouraging qualified immigrants to seek
United States citizenship;

(D) ensuring that applicants are treated
fairly and hospitably, and that a priority is
given to customer service, including in-
creased customer service training for all nat-
uralization adjudication officers;

(E) providing naturalization applicants
with adequate information on the natu-
ralization process, procedure, and approxi-
mate timetable for the entire naturalization
process; and

(F) ensuring that Immigration and Natu-
ralization Service offices contain sufficient
waiting areas with notices of procedure and
instructions in languages common to the
community served by the individual office.

(4) To ensure that the naturalization proc-
ess will be continually updated as new inno-
vations emerge, such as—

(A) improved data sharing and digital fin-
gerprint technologies; and

(B) establishment of a system for local Im-
migration and Naturalization Service offices
to share best practices regarding the natu-
ralization process, or ideas those offices have
to improve the process, and for incorporation
of these lessons into ongoing naturalization
planning by the Immigration and Naturaliza-
tion Service.

(c) ACCESS FOR INDIVIDUALS WITH DISABIL-
ITIES.—In redesigning the naturalization
process, the Attorney General shall provide
written guidance to the Immigration and
Naturalization Service officers and to appli-
cants so that individuals with disabilities
are afforded reasonable accommodations
throughout the naturalization process, in-
cluding, but not limited to, access to Immi-
gration and Naturalization Service facilities,
testing sites, and to the English language
and civics portions of the naturalization ex-
amination.
SEC. 6. DETERRING NATURALIZATION FRAUD.

The Attorney General shall ensure that the
naturalization fingerprint submission proc-
ess deters naturalization fraud and main-
tains the integrity of the program by imple-
menting the following requirements:

(1) Except in the case of law enforcement
agencies designated by the Immigration and
Naturalization Service to take fingerprints
for naturalization applicants, fingerprint
cards shall be sent directly by the Immigra-
tion and Naturalization Service, or its des-
ignee, to the Federal Bureau of Investigation
for processing, rather than returning the fin-
gerprint card to the applicant for submis-
sion.

(2) Procuring the technology to institute
electronic fingerprint checks at all Immigra-
tion and Naturalization Service offices by
the fiscal year 2000.
SEC. 7. ENSURING INELIGIBLE IMMIGRANTS ARE

NOT NATURALIZED.
(a) CRIMINAL HISTORY BACKGROUND

CHECK.—The Immigration and Naturaliza-
tion Service shall ensure that a criminal his-
tory background check with the Federal Bu-
reau of Investigation is completed for each
naturalization applicant prior to the natu-
ralization interview, including requirements
that—

(1) all fingerprints shall be sent directly to
the Federal Bureau of Investigation as de-
scribed in section 6;

(2) prior to each naturalization interview,
every naturalization file shall contain docu-
mented evidence that a criminal background
check has been completed and the results of
any background check that indicates an ap-
plicant has a Federal Bureau of Investiga-
tion record have been received;

(3) the Federal Bureau of Investigation
shall expeditiously conduct a criminal his-
tory background check on each applicant for
naturalization, and shall provide a response
describing the applicant’s criminal history
as reflected in the Bureau’s records; and

(4) where the applicant cannot provide leg-
ible fingerprints, the Federal Bureau of In-
vestigation shall conduct a criminal history
background check based on the person’s
name and any other method of positive iden-
tification used by the Federal Bureau of In-
vestigation for criminal history background
checks.

(b) NATURALIZATION INTERVIEWS.—All natu-
ralization applicants, at the time of a stand-
ardized naturalization examination or inter-
view by an adjudications officer, shall be re-
quired to demonstrate basic ability to speak
and understand words in ordinary usage in
the English language, in accordance with
section 312(a)(1) of the Immigration and Na-
tionality Act, unless the applicant is exempt
from the requirements of that section pursu-
ant to section 312(b) of such Act, and at the
time of interview, each adjudications officer
shall—

(1) question each applicant about any ar-
rest, charge, conviction, or imprisonment
which was revealed as a result of the crimi-
nal history check;

(2) determine whether any crime which the
applicant reveals he or she committed is one
which would disqualify the applicant from
naturalization;

(3) verify that the applicant was asked all
mandatory questions during the naturaliza-
tion interview;

(4) refer complex cases involving poten-
tially disqualifying crimes to a supervisory
officer for review;

(5) ensure that applicants are informed
that they are not United States citizens
until they take the oath of allegiance; and

(6) provide each applicant with informa-
tion on the legal requirements which need to
be fulfilled before such applicant can register
to vote.

(c) OATH OF ALLEGIANCE REQUIREMENTS.—
The Immigration and Naturalization Service
shall ensure that certificates of citizenship
are not to be distributed to naturalization
applicants prior to taking the oath of alle-
giance.
SEC. 8. FUNDING AND FEES.

(a) AVAILABILITY OF FUNDS.—Of the funds
appropriated to the Immigration and Natu-
ralization Service for each of fiscal years
1999, 2000, and 2001, $100,000,000 shall be made
available for backlog reduction, and techno-
logical and infrastructure changes needed to
ensure the appropriate conduct of natu-
ralization activities, including the purchase

of equipment for enhanced recordkeeping
and fingerprint checks, the development of
testing centers, the conduct of the pilot pro-
gram described in section 4(a)(2), and other
purposes.

(b) LIMITATION ON FEES.—
(1) IN GENERAL.—The naturalization appli-

cation fee charged by the Immigration and
Naturalization Service shall not exceed $150
per applicant until the backlog of pending
naturalization applications has been sub-
stantially reduced in each Immigration and
Naturalization Service district.

(2) BACKLOG; SUBSTANTIALLY REDUCED.—For
purposes of this section:

(A) BACKLOG.—The term ‘‘backlog’’ means
naturalization applications which have been
pending for longer than 6 months from the
time the application was submitted to the
Immigration and Naturalization Service.

(B) SUBSTANTIALLY REDUCED.—The backlog
of pending naturalization applications for a
fiscal year shall be considered to be ‘‘sub-
stantially reduced’’ if the number of natu-
ralization applications in the backlog in
each Immigration and Naturalization Serv-
ice district at the end of the fiscal year is at
least 30 percent less than the number of ap-
plications in the backlog in each district at
the end of the previous fiscal year.
SEC. 9. DEFINITION.

In this Act, the term ‘‘Attorney General’’
means the Attorney General, acting through
the Commissioner of Immigration and Natu-
ralization.

By Mr. LIEBERMAN (for himself
and Mr. DODD):

S. 1718. A bill to amend the Weir
Farm National Historic Site Establish-
ment Act of 1990 to authorize the ac-
quisition of additional acreage for the
historic site to permit the development
of visitor and administrative facilities
and to authorize the appropriation of
additional amounts for the acquisition
of real and personal property; to the
Committee on Energy and Natural Re-
sources.

WEIR FARM VISITOR CENTER LEGISLATION

Mr. LIEBERMAN. Mr. President, I
rise today to join my friend Senator
DODD in introducing legislation that is
vitally important to the future of Con-
necticut’s only national park, the Weir
Farm National Historic Site.

As my colleagues may recall, Weir
Farm was the home of the great Amer-
ican painter J. Alden Weir, who is
widely considered a leader of the Amer-
ican Impressionism movement of the
late 19th Century. The brilliant natural
beauty of Weir Farm’s landscape served
as the inspiration for much of Weir’s
art as well as the work of several other
renowned Impressionists who often
traveled to the farm at the time. The
splendor and serenity of this place also
moved Weir’s descendants and other
artists who later made their home at
the farm to preserve much of the land-
scape in the pristine state that origi-
nally inspired the many painters who
visited there.

Congress sought to protect this enor-
mously valuable piece of our national
heritage when it approved legislation
that Senator DODD and I cosponsored
in 1990 to make Weir Farm part of the
National Park System and the first
site to honor an American painter.
This legislation (P.L. 101–485) author-
ized the Park Service to acquire 62
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acres of the original Weir property
along with several of the buildings that
Weir lived and worked in and many of
the original furnishings. The State of
Connecticut strongly supported this
project and helped make it possible by
approving a $4.25 million bond issue to
purchase the 60 acres of open space sur-
rounding the Weir homestead. The leg-
islation was also strongly endorsed by
a coalition of 20 leading national con-
servation groups, including The Nature
Conservancy, which owns a large pre-
serve of open land adjacent to the park
property that further enhances the
park’s conservation mission.

Today, thousands of visitors who
make their way to Weir Farm each
year can get lost in the tranquility of
the place. They can tour the studio
where Weir and his successors toiled
and the classic New England barn that
caught the eye of many visiting artists
and that was rehabilitated with a gen-
erous appropriation from Congress. But
something is missing—the art itself.

Sadly, these visitors cannot view the
wonderful collection of Impressionist
works that the park managers and sup-
porters are in the process of acquiring
through private donations. That is be-
cause there is simply no place to put
them on the current site. The cramped
historic buildings are ill-equipped to
accommodate even a legitimate visitor
center, let alone a museum-quality gal-
lery. And the possibility of building an
addition has rightly been ruled out of
the question because it would distort
the landscape and run counter to the
park’s mission of preserving the his-
toric character of the property.

The legislation we are introducing
today would help fill that void and help
the park fulfill another critical part of
its mission, which is to reunite Weir
Farm’s historic landscape with the rich
array of art it inspired. Specifically,
our bill would authorize the Park Serv-
ice to go forward with its plan to ac-
quire a neighboring property outside
the park’s boundary and build a full-
fledged visitor center to house the col-
lection of privately-acquired paintings
from Weir, Childe Hassam, John
Twachtman and several others. A com-
panion version of this bill is being in-
troduced in the House today as well by
Congressman JIM MALONEY, who rep-
resents the district in which the park
is located.

The Park Service approved this
project as part of Weir Farm’s long-
term General Management Plan. The
Park Service has already identified an
ideal 13-acre site to house the visitor
center, as well as an adjacent adminis-
trative and maintenance facility that
was also called for under the manage-
ment plan. The owners of the targeted
site are willing sellers and the Trust
for Public Land—with a donation from
the Weir Farm Trust, the park’s pri-
vate partner—has generously agreed to
act as an intermediary in the purchase
by putting an option on the property to
prevent it from being developed.

But for the project to go forward,
Congress must first approve the acqui-

sition and a one-time change in the
park’s boundary. Our legislation would
do just that, providing the Park Serv-
ice with the authority to acquire up to
15 additional acres and expand the
park’s boundary to include this new
land. It would also raise the authoriza-
tion for land acquisition included in
the original Weir Farm legislation up
from $1.5 million to $4 million.

The Park Service estimates that the
total cost of acquiring the property for
the future visitor center will be $1.6
million. Of that total, it is expected
that approximately $500,000 would
come from unexpended land acquisition
funds already appropriated by Congress
and state and private contributions.
That leaves a Federal contribution in
the neighborhood of $1.1 million, which
the Park Service has indicated it will
request in its budget for fiscal year
2000. The projected cost of building the
visitor center and the adjoining admin-
istrative/maintenance facility is $4.7
million, of which approximately half
would come from private sources and
the other half would come from Fed-
eral funding through the Park Service.

This project not only has the strong
support of the Park Service and the
State of Connecticut but of the com-
munities surrounding Weir Farm,
which straddles the town line between
Wilton and Ridgefield. A number of
residents in Ridgefield, where the visi-
tor center would be built, initially ex-
pressed concern about the impact the
project could have on the neighbor-
hood. But the park managers and the
leaders of the Weir Farm Trust worked
diligently to address those concerns
and show the community that the visi-
tor center would in no way threaten
the pastoral nature of the area or sig-
nificantly worsen traffic along the
neighborhood’s narrow, windy roads.

In fact, the friends of Weir Farm
showed that this plan would actually
enhance the conservation goals of the
park and the community. It would pre-
vent the historic character of the Weir
property from being disturbed. And the
proposed visitor center site would link
the park to an additional 119 acres of
contiguous open space owned by the
state and the Town of Ridgefield. Also,
an independent study showed that the
proposed visitor center would not sig-
nificantly impact the flow of traffic in
the neighborhood, and the Park Serv-
ice is confident that this plan provides
the best long-term solution for manag-
ing transportation to the park site.

In addition to reaching out to local
residents, the park managers and the
Ridgefield town government collabo-
rated closely with my office and Sen-
ator DODD’s office to help us craft the
bill we are introducing today in such a
way as to ensure that the natural and
historic character of the site would be
preserved and to ensure the town main-
tained control over how the property
was to be developed. As a result of
these efforts, both the Ridgefield Plan-
ning and Zoning Commission and the
Board of Selectmen formally approved
this legislation late last year.

This was not an easy process, and I
want to express my deep appreciation
to Weir Farm’s superintendent, Sarah
Olson, and to the town leaders in
Ridgefield for their cooperation and
their commitment to reach a resolu-
tion that is for the good of both the
community and the park.

The visitor center we’re proposing to
build will help Weir Farm realize its
full potential not just as a pastoral
prize but as a true cultural landmark,
one that will likely attract art lovers
from throughout the region and hope-
fully the nation to see Weir’s jewel and
its splendid setting.

The alternative, Mr. President, is
that if this project does not move for-
ward, we will have squandered a won-
derfully unique opportunity to make
Weir Farm the only place of its kind to
wed art and artistic vision in this way.
The Ridgefield Press and The Wilton
Bulletin, the leading local newspapers,
urged us not to let this opportunity
slip away in a joint editorial published
last year that strongly endorsed the
visitor center project. ‘‘Bringing the
art to Weir Farm,’’ the editors wrote,
‘‘has the potential to turn the site into
something more than a retreat for art-
ists and hikers—allowing an unusual
cultural experience of considerable
depth.’’

Senator DODD and I would ask our
colleagues to help us seize this impor-
tant opportunity by supporting this
legislation, which would complete the
mission we started eight years ago
when we agreed to make Weir Farm
part of the park system.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1718
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. WEIR FARM NATIONAL HISTORIC

SITE, CONNECTICUT.
(a) ACQUISITION OF LAND FOR VISITOR AND

ADMINISTRATIVE FACILITIES.—Section 4 of the
Weir Farm National Historic Site Establish-
ment Act of 1990 (16 U.S.C. 461 note; Public
Law 101–485; 104 Stat. 1171) is amended by
adding at the end the following:

‘‘(d) ACQUISITION OF LAND FOR VISITOR AND
ADMINISTRATIVE FACILITIES; LIMITATIONS.—

‘‘(1) ACQUISITION.—
‘‘(A) IN GENERAL.—To preserve and main-

tain the historic setting and character of the
historic site, the Secretary may acquire not
more than 15 additional acres for the devel-
opment of visitor and administrative facili-
ties for the historic site.

‘‘(B) PROXIMITY.—The property acquired
under this subsection shall be contiguous to
or in close proximity to the property de-
scribed in subsection (b).

‘‘(C) MANAGEMENT.—The acquired property
shall be included within the boundary of the
historic site and shall be managed and main-
tained as part of the historic site.

‘‘(2) DEVELOPMENT.—
‘‘(A) IN GENERAL.—The Secretary shall

keep development of the property acquired
under paragraph (1) to a minimum so that
the character of the acquired property will
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be similar to the natural and undeveloped
landscape of the property described in sub-
section (b).

‘‘(B) PARKING AREA.—Any parking area for
the resulting visitor and administrative fa-
cility shall not exceed 30 spaces.

‘‘(C) SALES.—Items sold in the visitor fa-
cilities—

‘‘(i) shall be limited to educational and in-
terpretive materials related to the purpose
of the historic site; and

‘‘(ii) shall not include food.
‘‘(3) AGREEMENTS.—Prior to and as a pre-

requisite to any development of visitor and
administrative facilities on the property ac-
quired under paragraph (1), the Secretary
shall enter into 1 or more agreements with
the appropriate zoning authority of the town
of Ridgefield, Connecticut, and the town of
Wilton, Connecticut, for the purposes of—

‘‘(A) developing the parking, visitor, and
administrative facilities for the historic site;
and

‘‘(B) managing bus traffic to the historic
site and limiting parking for large tour buses
to an offsite location.’’.

(b) INCREASE IN MAXIMUM ACQUISITION AU-
THORITY.—Section 7 of the Weir Farm Na-
tional Historic Site Act of 1990 (16 U.S.C. 461
note; Public Law 101–485; 104 Stat. 1173) is
amended by striking ‘‘$1,500,000’’ and insert-
ing ‘‘$4,000,000’’.

Mr. DODD. Mr. President, today I
join with Senator LIEBERMAN in intro-
ducing legislation to add up to 15 acres
to the Weir Farm National Historic
Site in Connecticut for the creation of
a visitor center and art gallery.

The new property is located in
Ridgefield, Connecticut. Because the
land is adjacent to undeveloped State
and Town land, the non-profit Weir
Farm Heritage Trust can ensure that
the proposed visitor center and gallery
will be in keeping with the pastoral
theme of the historic site.

Eight years ago, Congress established
Weir Farm as Connecticut’s first na-
tional park and the only National Park
Service site in the country dedicated to
the celebration of an American painter.
The 62 acre historic site contains the
home and studio of the founder of
American impressionism, J. Alden
Weir and this rich landscape is the in-
spiration for many of his paintings.

Together, the National Park Service
and the Weir Farm Heritage Trust seek
to raise public awareness of the farm’s
historical and cultural significance and
to preserve the farm’s artistic tradi-
tion, while developing a world renown
art collection and providing artist
workshops. Through a Visiting Artists
Program, several artists each year are
invited to work within the surround-
ings of Weir Farm.

More than eleven thousand people
visited Weir Farm in 1996 and almost
ten thousand came in 1997. The Park
Service estimates that by the year
2010, the number of visitors could in-
crease to between 25,000–40,000. It is for
these reasons that the Weir Farm Her-
itage Trust would like to acquire this
land and convert an existing building
into a visitor center and art gallery
and construct a modest 30-space park-
ing area. Language in the bill stipu-
lates that the National Park Service
will enter into a binding agreement

with appropriate town zoning commis-
sions to manage the projected increase
in bus traffic and develop parking, visi-
tor and administrative facilities.

In December, the Ridgefield, Con-
necticut Selectmen voted in favor of
the land acquisition proposal. In No-
vember, the Ridgefield Planning and
Zoning commission also voted in favor
of the plan, after convening several
public hearings on the matter.

This proposal is important to the
people of Connecticut and all those
who wish to see a bit of artistic history
preserved in its natural state. I urge
my colleagues to support this land ac-
quisition proposal as well.

By Mr. BAUCUS (for himself and
Mr. BURNS):

S. 1719. A bill to direct the Secretary
of Agriculture and the Secretary of the
Interior to exchange land and other as-
sets with Big Sky Lumber Co; to the
Committee on Energy and Natural Re-
sources.

THE GALLATIN COMPLETION ACT OF 1998

Mr. BAUCUS. Mr. President, I rise
today to announce the introduction of
the Gallatin Land Consolidation Act of
1998. I am pleased to be joined in this
introduction by my fellow members of
the Montana delegation—Senator
BURNS and Congressman HILL. The Gal-
latin Act is a bipartisan bill that is the
culmination of years of hard work and
unheralded cooperation between the
Montana delegation, local commu-
nities, conservation and user groups,
and all levels of government.

The consolidation of this area makes
sense on many levels. In the Gallatin
area, the Act will consolidate the his-
toric checkerboard ownership that has
muddied the waters of land manage-
ment for years. This bill will establish
logical and effective ownership and
management of these lands. In the long
run, consolidation will substantially
reduce the cost to the Forest Service—
and ultimately the taxpayer—of man-
aging the Gallatin National Forest. By
eliminating this checkerboard owner-
ship pattern, the bill improves public
access to Forest Service lands and re-
duces the disputes that currently arise
over the proper location of property
lines.

Perhaps most importantly, this bill
will protect these areas so that our
children can enjoy them just as we do.
The checkerboard ownership pattern
invites sprawling subdivisions. Wheth-
er those occur across the Taylor Fork,
or north in the Bangtails, the effect is
the same. The Forest Service lands will
be diminished in value for wildlife and
recreation as every other section of
land is developed. This checkerboard
development would also diminish the
pristine vistas that make this area so
special. By consolidating these lands,
we can protect recreational opportuni-
ties, wildlife herds, our famous fish-
eries, and the area’s beautiful scenery.

While consolidation benefits the en-
tire Gallatin area, in the Taylor Fork
alone, the benefits are awe-inspiring.

This area is critical winter range for
elk and moose and helps to sustain the
largest contingent of grizzly bears in
the lower forty-eight states. The con-
servation of the Taylor Fork, the Gal-
latin roaded area, and the Bangtails
will allow for the continued historic
uses that define the character of Mon-
tana such as hunting, grazing, recre-
ation, and wildlife habitat protection.

I would like to take a minute to
thank the Montana delegation for their
hard work that has led to introduction
of this Act. I also want to recognize
and applaud the efforts of all the folks
in Montana who have been instrumen-
tal in crafting this consolidation.

Local conservation and wildlife
groups in Bozeman and in Butte have
worked long and hard to ensure that
this bill protects the fisheries and wild-
life that make these lands unique. In
response to their suggestions, we have
crafted the bill to ensure that the pub-
lic will be involved in planning the
timber-for-land component of this ex-
change. In response to their sugges-
tions, we have also provided for a fair
and public process to determine the
management direction for the acquired
lands, and have included a restoration
program to improve the environmental
health of these lands. Together, these
changes will ensure that these lands
will be enjoyed by sportsmen and by all
Montanans for generations to come.

And I would like to thank those in
the timber industry who have worked
to ensure that this exchange will pro-
tect Montana mills. The Independent
Forest Products Association, who rep-
resents many of Montana’s small mills
has been ever vigilant to ensure that
the Forest Service small business pro-
visions are respected. In that vein, I
would especially like to thank Al
Kington, whose last-minute advice al-
lowed us to craft the bill to provide
extra protection for Montana’s small
mills.

I would also like to thank those who
have worked so hard to ensure that the
Taylor Fork is protected. The Rocky
Mountain Elk Foundation has worked
tirelessly to raise funds to purchase
one of the sections in the Taylor Fork.
Local land owners including the
Kelsey’s of the 91⁄4 Circle Ranch and the
Patton’s of the Black Butte Ranch and
the other members of the Upper Gal-
latin Community, helped with those ef-
forts and have been vocal advocates for
conserving these lands for all Mon-
tanans.

I would also like to thank Gallatin
County Commissioners Jane Jelinksi,
Phil Olson and Bill Murdock. My staff
met with the commissioners individ-
ually and as a group as we crafted this
exchange. I appreciate their input and
look forward to working with them in
the future.

Big Sky Lumber, the private party to
this exchange has negotiated the terms
of this agreement in good faith. They
have provided a number of concessions
to make this exchange more responsive
to public concerns. These include
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agreements to providing public recre-
ation access across their lands, pro-
tecting viewsheds in the Bridger Can-
yon area, and providing options to
local landowners to allow them to pur-
chase some of these lands following the
exchange.

Last, but certainly not least, I would
like to thank two public employees,
Bob Dennee with the U.S. Forest Serv-
ice, and Kurt Alt with the Montana De-
partment of Fish, Wildlife and Parks.
These two individuals have logged long
hours on this exchange over the years
and have been an invaluable resource
for me and my staff.

However, it should be clear to all
that our work is not done. As the bill
moves through the legislative process,
I will continue working to make sure
that this consolidation is responsive to
the people that it serves. I look for-
ward to working with the Montana
public to finalize this exchange and to
protect these important lands.

Every once in a while, we are blessed
to work on efforts for which we know
our children will thank us. And the
Gallatin Consolidation is one of those
efforts. If we do not take this oppor-
tunity to address the problems that
were created by the railroad land
grants a century ago, we may never
have another such opportunity. If we
do not act now, these lands will be bro-
ken into smaller and smaller pieces—
all to the detriment of our fish, wild-
life, and cultural heritage. If we do not
act now, it will be to the detriment of
our children. However, if we succeed,
our children and our grand children
will be forever grateful.

Mr. President, I encourage my col-
leagues to join me in supporting this
important effort. And I thank my col-
league from Montana for his continued
hard work and cooperation on this bill.

Mr. President. I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1719
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Gallatin
Land Consolidation Act of 1998’’.
SEC. 2. FINDINGS.

Congress finds that—
(1) the land north of Yellowstone National

Park possesses outstanding natural charac-
teristics and wildlife habitats that make the
land a valuable addition to the National For-
est System;

(2) it is in the interest of the United States
to establish a logical and effective ownership
pattern for the Gallatin National Forest, re-
ducing long-term costs for taxpayers and in-
creasing and improving public access to the
forest; and

(3) it is in the interest of the United States
for the Secretary of Agriculture to enter
into an Option Agreement for the acquisition
of land owned by Big Sky Lumber Co. to ac-
complish the purposes of this Act.
SEC. 3. DEFINITIONS.

In this Act:

(1) BLM LAND.—The term ‘‘BLM land’’
means approximately 3,000 acres of Bureau of
Land Management land (including all appur-
tenances to the land) that is proposed to be
acquired by BSL, as depicted in Exhibit B to
the Option Agreement.

(2) BSL.—The term ‘‘BSL’’ means Big Sky
Lumber Co., an Oregon joint venture, and its
successors and assigns, and any other enti-
ties having a property interest in the BSL
land.

(3) BSL LAND.—The term ‘‘BSL land’’
means approximately 55,000 acres of land (in-
cluding all appurtenances to the land) owned
by BSL that is proposed to be acquired by
the Secretary of Agriculture, as depicted in
Exhibit A to the Option Agreement.

(4) FOREST SYSTEM LAND.—The term ‘‘For-
est System land’’ means approximately
28,000 acres of land (including all appur-
tenances to the land) owned by the United
States in the Gallatin National Forest, Flat-
head National Forest, Deer Lodge National
Forest, Lolo National Forest, and Lewis and
Clark National Forest that is proposed to be
acquired by BSL, as depicted in Exhibit B to
the Option Agreement.

(5) OPTION AGREEMENT.—The term ‘‘Option
Agreement’’ means the document signed by
BSL, dated llllll and entitled ‘‘Option
Agreement for the Acquisition of Big Sky
Lumber Co. Lands Pursuant to the Gallatin
Range Consolidation and Protection Act of
1993’’, and the exhibits (including an ex-
change agreement) and maps attached to the
agreement.
SEC. 4. GALLATIN LAND CONSOLIDATION COM-

PLETION.
(a) IN GENERAL.—Notwithstanding any

other provision of law, if BSL offers title to
the BSL land, including mineral interests,
that is acceptable to the United States and
meets the requirements of subsection (e)—

(1) the Secretary of Agriculture shall ac-
cept a warranty deed to the BSL land and a
quit claim deed to the mineral interests in
the BSL land;

(2) the Secretary of Agriculture shall con-
vey to BSL, subject to valid existing rights
and to such other terms, conditions, reserva-
tions, and exceptions as may be agreed on by
the Secretary of Agriculture and BSL fee
title to the Forest System land;

(3) the Secretary shall grant to BSL timber
harvest rights to approximately 20,000,000
board feet of timber in accordance with sub-
section (c) and as described in Exhibit C to
the Option Agreement;

(4)(A) subject to the availability of funds,
the Secretary of Agriculture shall purchase
the portion of the BSL land in the Taylor
Fork area depicted on Exhibit D to the Op-
tion Agreement at a purchase price of not
more than $6,500,000; and

(B) to extent that funds are not available,
the Secretary of Agriculture shall acquire
the remaining Taylor Fork sections through
an exchange of assets; and

(5) the Secretary of the Interior shall con-
vey to BSL, by patent or otherwise, subject
to valid existing rights and to such other
terms, conditions, reservations, and excep-
tions as may be agreed to by the Secretary
of the Interior and BSL, fee title to the BLM
land.

(b) VALUATION.—The property and other as-
sets exchanged by BSL and the United
States under subsection (a) shall be approxi-
mately equal in value, as determined by the
Secretary of Agriculture.

(c) TIMBER HARVEST RIGHTS.—
(1) IN GENERAL.—Not later than December

31 of the second full calendar year that be-
gins after the date of enactment of this Act,
the Secretary shall prepare, grant to BSL,
and commence administration of the timber
harvest rights identified in Exhibit C to the
Option Agreement.

(2) GRANTS.—
(A) IN GENERAL.—The Secretary shall grant

timber harvest rights to BSL not earlier
than the date that is 45 days after the date
on which the Secretary issues a decision no-
tice to grant the timber harvest rights, or, if
such a decision notice is appealed, after the
date of final resolution of the appeal.

(B) LIMITATION.—The Secretary may not
grant timber harvest rights that are the sub-
ject of administrative appeal or litigation.

(3) ADMINISTRATION.—After timber harvest
rights are granted to BSL, the decision no-
tice for those rights and the administration
of those rights in accordance with the deci-
sion notice shall not be subject to adminis-
trative appeal or judicial review.

(4) SCHEDULES.—The Secretary and BSL
shall mutually develop and agree on sched-
ules for the harvest of timber the harvest
rights to which are granted to BSL in the ex-
change.

(5) TIMBER SALE PROGRAM.—The timber
harvest rights granted under this Act—

(A) shall constitute the timber sale pro-
gram for the Gallatin National Forest for
the period beginning on the date of enact-
ment of this Act and ending on December 31
of the second full calendar year that begins
after that date; and

(B) shall be funded by the Secretary annu-
ally at levels that are commensurate with
the preparation and administration involved
in the program.

(6) SUBSTITUTION.—If circumstances, such
as natural catastrophe, administrative ap-
peals or litigation, regulatory or legal limi-
tations, or environmental or financial cir-
cumstances, prevent the Secretary from
granting the timber harvest rights identified
in Exhibit C to the Option Agreement, the
Secretary shall replace the value of the di-
minished timber harvest rights by substitut-
ing equivalent timber harvest rights volume
from the same market area.

(7) OPEN MARKET.—All timber harvest
rights granted to BSL in the exchange under
subsection (a) shall be offered for sale by
BSL through the competitive bid process.

(8) SMALL BUSINESS.—All timber harvest
rights granted to BSL in the exchange shall
be subject to compliance by BSL with Forest
Service small business program procedures
in effect as of the date of enactment of this
Act, including contractual provisions for
payment schedules, harvest schedules, and
bonds and including the right of the highest
bidder among qualified small businesses that
submit minimum bids to be awarded a tim-
ber contract.

(9) COMPLIANCE WITH OPTION AGREEMENT.—
The Secretary and BSL shall comply with
the terms and conditions of the Option
Agreement, including terms and conditions
with respect to timber harvest rights in-
cluded in the exchange.

(d) RIGHTS-OF-WAY.—As part of the ex-
change under subsection (a)—

(1) the Secretary of Agriculture, under the
authority of the Federal Land Policy and
Management Act of 1976 (43 U.S.C. 1701 et
seq.), shall convey to BSL such easements in
or other rights-of-way over Forest System
land as may be agreed to by the Secretary of
Agriculture and BSL; and

(2) BSL shall convey to the United States
such easements in or other rights-of-way
over land owned by BSL as may be agreed to
by the Secretary of Agriculture and BSL.

(e) QUALITY OF TITLE.—
(1) DETERMINATION.—The Secretary of Ag-

riculture shall review the title for the BSL
land described in subsection (a) and, within
45 days after receipt of all applicable title
documents from BSL, determine whether—

(A) the applicable title standards for Fed-
eral land acquisition have been satisfied or
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the quality of the title is otherwise accept-
able to the Secretary of Agriculture;

(B) all draft conveyances and closing docu-
ments have been received and approved;

(C) a current title commitment verifying
compliance with applicable title standards
has been issued to the Secretary; and

(D) the title includes both the surface and
subsurface estates without reservation or ex-
ception (except by the United States or the
State of Montana, by patent or as otherwise
agreed to by the Secretary and BSL), includ-
ing—

(i) minerals, mineral rights, and mineral
interests (including severed oil and gas sur-
face rights), subject to and excepting other
outstanding or reserved oil and gas rights;

(ii) timber, timber rights, and timber in-
terests, except those reserved subject to sec-
tion 251.14 of title 36, Code of Federal Regula-
tions, by BSL and agreed to by the Sec-
retary;

(iii) water, water rights, ditch, and ditch
rights; and

(iv) any other interest in the property.
(2) CONVEYANCE OF TITLE.—
(A) IN GENERAL.—If the quality of title does

not meet Federal standards or is otherwise
determined to be unacceptable to the Sec-
retary of Agriculture, the Secretary shall ad-
vise BSL regarding corrective actions nec-
essary to make an affirmative determination
under paragraph (1).

(B) TITLE TO SUBSURFACE ESTATE.—Title to
the subsurface estate shall be conveyed by
BSL to the Secretary of Agriculture in the
same form and content as that estate is re-
ceived by BSL from Burlington Resources
Oil & Gas Company Inc. and Glacier Park
Company.

(f) TIMING OF IMPLEMENTATION.—
(1) LAND-FOR-LAND EXCHANGE.—The Sec-

retary of Agriculture shall accept the con-
veyance of land described in subsection (a)
not later than 45 days after the Secretary of
Agriculture has made an affirmative deter-
mination of quality of title.

(2) LAND-FOR-TIMBER EXCHANGE.—The Sec-
retary shall make the timber harvest rights
described in subsection (a)(3) available not
later than December 31 of the second full cal-
endar year that begins after the date of en-
actment of this Act.

(3) PURCHASE.—The Secretary of Agri-
culture shall complete the purchase of BSL
land under subsection (a)(4) not later than 30
days after the date on which appropriated
funds are made available and an affirmative
determination of quality of title is made
with respect to the BSL land.
SEC. 5. GENERAL PROVISIONS.

(a) MINOR CORRECTIONS.—
(1) IN GENERAL.—The Option Agreement

shall be subject to such minor corrections as
may be agreed to by the Secretary of Agri-
culture and BSL.

(2) NOTIFICATION.—The Secretary shall no-
tify the Committee on Energy and Natural
Resources of the Senate, the Committee on
Resources of the House of Representatives,
and each member of the Montana congres-
sional delegation of any changes made pursu-
ant to this subsection.

(b) PUBLIC AVAILABILITY.—The Option
Agreement—

(1) shall be on file and available for public
inspection in the office of the Supervisor of
the Gallatin National Forest; and

(2) shall be filed with the county clerk of
each of Gallatin County, Park County, Madi-
son County, Granite County, Broadwater
County, Meagher County, Flathead County,
and Missoula County, Montana.

(c) STATUS OF LAND.—All land conveyed to
the United States under this Act shall be
added to and administered as part of the Gal-
latin National Forest and Deerlodge Na-

tional Forest, as appropriate, in accordance
with the Act of March 1, 1911 (commonly
known as the ‘‘Weeks Act’’) (36 Stat. 961,
chapter 186), and other laws (including regu-
lations) pertaining to the National Forest
System.

(d) MANAGEMENT.—
(1) PUBLIC PROCESS.—Not later than 30 days

after the date of completion of the land-for-
land exchange under section 4(f)(1), the Sec-
retary shall initiate a public process to
amend the Gallatin National Forest Plan
and the Deerlodge National Forest Plan to
integrate the acquired BSL land into the
plans.

(2) PROCESS TIME.—The amendment process
under paragraph (1) shall be completed not
later than 360 days after the date on which
the amendment process is initiated.

(3) LIMITATION.—An amended management
plan shall not permit surface occupancy on
the BSL land for access to reserved or out-
standing oil and gas rights or for exploration
or development of oil and gas.

(4) INTERIM MANAGEMENT.—Pending com-
pletion of the forest plan amendment process
under paragraph (1), the Secretary shall—

(A) manage the acquired BSL land under
the same standards, guidelines, and manage-
ment directions as adjacent land managed by
the Forest Service; and

(B) maintain all existing public access to
the acquired BSL land.

(e) RESTORATION.—
(1) IN GENERAL.—After acquiring the BSL

land, the Secretary shall implement a res-
toration program including reforestation and
watershed enhancements to bring the BSL
land and surrounding national forest land
into compliance with Forest Service stand-
ards and guidelines.

(2) STATE AND LOCAL CONSERVATION
CORPS.—In implementing the restoration
program, the Secretary shall, when prac-
ticable, use partnerships with State and
local conservation corps, including the Mon-
tana Conservation Corps, under the Public
Lands Corps Act of 1993 (16 U.S.C. 1721 et
seq.).

(f) IMPLEMENTATION.—The Secretary of Ag-
riculture shall ensure that sufficient funds
are made available to the Gallatin National
Forest to carry out this Act.
SEC. 6. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated
such sums as are necessary to carry out this
Act.

Mr. BURNS. Mr. President, I am
pleased today to introduce with my
colleague, Senator BAUCUS, the Gal-
latin Consolidation Act completion
phase, know as Gallatin II (two). Our
colleague, Congressman HILL, is intro-
ducing identical legislation today in
the House.

The bill we have jointly introduced
today is the result of much cooperation
and communication among the citizens
of the state of Montana, the Forest
Service, the partners of Big Sky Lum-
ber and the Montana Congressional
Delegation. Ranchers, property owners,
outfitters, environmentalists, county
commissioners, sportsmens groups,
wildlife associations and other groups
have sat at the table attempting to
find consensus on the difficult aspects
of the exchange.

That process will continue. The in-
troduction of this bill today does not
end the public involvement. In fact, it
just opens a different facet of public
input. Committee hearings are next in
line as we consider this legislation.

The lands the U.S. Forest Service
will acquire under this act are some of
the richest wildlife habitat areas in the
state of Montana. Today the lands in
the Gallatin National Forest are still
held in a mostly checkerboard land-
ownership pattern. Add into this mix a
dramatic increase in residential devel-
opment in rural areas near the Na-
tional Forests and you have further
complicated the resource problems for
multiple use in our National Forests.

With this bill we are attempting to
consolidate the National Forest Sys-
tem ownership pattern and preserve
some of these corridors for wildlife, re-
source protection, and future genera-
tions who are fortunate enough to visit
these forests.

I want to thank my colleagues, Con-
gressman HILL and Senator BAUCUS for
their participation and cooperation in
formulating a delegation approach to
this complex land exchange. I look for-
ward to moving this bill forward in an
efficient and timely manner so that the
deadline for accomplishing the ex-
change can be met.

Thank you, Mr. President.

By Mr. HATCH (for himself, Mr.
LEAHY, and Mr. KOHL):

S. 1720. A bill to amend title 17,
United States Code, to reform the
copyright law with respect to satellite
retransmissions of broadcast signals,
and for other purposes; to the Commit-
tee on the Judiciary.

THE COPYRIGHT COMPULSORY LICENSE
IMPROVEMENT ACT OF 1998

Mr. HATCH. Mr. President, I rise to
introduce a bill that will help provide
for greater consumer choice and com-
petition in television services, the
Copyright Compulsory License Im-
provement Act of 1998. Joining me in
introducing this bill are my colleagues
Senators LEAHY and KOHL.

The options consumers have for view-
ing television entertainment have
vastly increased since that fateful day
in September 1927 when television in-
ventor and Utah native Philo T.
Farnsworth, together with his wife and
colleagues, viewed the first television
transmission in the Farnsworth’s home
workshop: a single black line rotated
from vertical to horizontal. Both the
forms of entertainment and the tech-
nologies for delivering that entertain-
ment have proliferated over the 70
years since that day. In the 1940s and
50s, televisions began arriving in an in-
creasing number of homes to pick up
entertainment being broadcast into a
growing number of cities and towns.

In the late 60s and early 70s, cable
television began offering communities
more television choices by initially
providing community antenna system
of receiving broadcast television sig-
nals, and later by offering new created-
for-cable entertainment. The develop-
ment of cable television made dramatic
strides with the enactment of the cable
compulsory license in 1976, providing
an efficient way of clearing copyright
rights for the retransmission of broad-
cast signals over cable systems.
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In the 1980s, television viewers began

to be able to receive television enter-
tainment with their own home satellite
equipment, and the enactment of the
Satellite Home Viewer Act in 1988
helped develop a system of providing
options for television service to Ameri-
cans who lived in areas too remote to
receive television signals over the air
or via cable.

Much has changed since the original
Satellite Home Viewer Act was adopted
in 1988. The Satellite Home Viewer Act
was originally intended to ensure that
households that could not get tele-
vision in any other way, traditionally
provided through broadcast or cable,
would be able to get television signals
via satellite. The market and the sat-
ellite industry has changed substan-
tially since 1988. Many of the difficul-
ties and controversies associated with
the satellite license have been at least
partly a product of the satellite busi-
ness attempting to move from a pre-
dominately need-based rural niche
service to a full service video delivery
competitor in all markets, urban and
rural.

Now, many market advocates both in
and out of Congress are looking to sat-
ellite carriers to compete directly with
cable companies for viewership, be-
cause we believe that an increasingly
competitive market is better for con-
sumers both in terms of cost and the
diversity of programming available.
The bill I introduce today will move us
toward that kind of robust competi-
tion.

The bill I introduce today is focused
on changes that we can make this year
to move the satellite television indus-
try to the next level, making it a full
competitor in the multi-channel video
delivery market. It has been said time
and again that a major, and perhaps
the biggest, impediment to satellite’s
ability to be a strong competitor to
cable is its current inability to provide
local broadcast signals. (See, e.g., Busi-
ness Week (22 Dec. 1997) p. 84.) This
problem has been partly technological
and partly legal. Today, with this bill,
we hope to begin removing the legal
impediments to use of the emerging
technology that will make local re-
transmission of broadcast signals a re-
ality.

This is a forward-looking bill which
will create an incentive for companies
to develop the means by which to pro-
vide local programming to local mar-
kets over satellite systems. In the next
few years, if we make these legal
changes, the satellite industry should
be able to offer television viewers their
own local programming of news, weath-
er, sports, and entertainment, with dig-
ital quality picture and sound. This
will mean that viewers in the remoter
areas of my large home state of Utah
will be able to watch television pro-
gramming originating in Salt Lake
City, rather than New York or Califor-
nia. Utahns in remote areas will have
access to local weather and other lo-
cally and regionally relevant informa-

tion. And, most important to all the
constituents of my colleagues is that
they will finally have a choice for full
service multi-channel video program-
ming: They will be able to choose cable
or one of a number of satellite carriers.
This should foster an environment of
proliferating choice and lowered prices,
all to the benefit of consumers, our
constituents.

To that end, the ‘‘Copyright Compul-
sory License Improvement Act’’ makes
the following changes to the Satellite
Home Viewers Act:

It makes the satellite compulsory li-
cense permanent, just like the cable
compulsory license. Under the current
law the satellite license will sunset
next year.

It allows satellite carriers to retrans-
mit a local television station to house-
holds within that station’s local mar-
ket, just like cable does, and sets a
zero copyright rate for providing this
service.

It allows consumers to switch from
cable to satellite service for network
signals without the waiting period now
required in the law.

It reforms the current structure of
the administrative body which deter-
mines rates and distributions applica-
ble to all copyright compulsory li-
censes to make it more efficient and
less expensive for the parties, as well
as more technically expert.

It creates substantial regulatory par-
ity between the industries, including
must-carry rules, retransmission con-
sent requirements, network non-dupli-
cation, syndicated exclusivity, and
sports blackout restrictions. These reg-
ulations will be phased in over a period
of time in which the Federal Commu-
nications Commission can carefully
consider and tailor their implementa-
tion. During that time, the portions of
the satellite compulsory license which
determine who is eligible to receive
network and superstation signals from
satellite carriers will continue to apply
as they do now.

Mr. President, this is a forward-look-
ing bill that establishes the environ-
ment in which there can be more vigor-
ous and fair competition in the video
delivery market. But it is constructed
to be practical in the realm of achiev-
able legislation. Let me make clear
that this bill is carefully balanced to
ensure competition. It will do much to
put the satellite industry on a more
equal footing with its competitors and
other market actors, both in terms of
its benefits and responsibilities.

Mr. President, let me briefly mention
an issue that I think is important to
touch on briefly at introduction. I am
aware that there is currently con-
troversy and even litigation over some
issues relating to compliance with re-
strictions in the law as it is now writ-
ten regarding satellite carriers provid-
ing network service. Let me make it
clear that the introduction of this bill
is but the beginning of a process. I
would hope that this beginning is not
interpreted by anyone as a license to

disregard the law as it is now con-
stituted in hopes of any future changes
in the law. Our debates and discussions
need to be fair and frank, and that
process is not helped by abuse or dis-
regard for current law. I would expect
full compliance with and application of
current law regarding the restrictions
on eligibility for distant network sig-
nals or any other provisions in current
law until such time as changes in the
law are actually made.

Having said that, I welcome and urge
my colleagues and all interested par-
ties to join in a constructive discussion
of this very important legislation. I
recognize that we may be able improve
this bill before final passage, but I be-
lieve the essential balance of this bill
is necessary to making it achievable
now. I commend it to my colleagues for
their consideration and look forward to
working with them to help hasten
more vigorous competition in the tele-
vision delivery market and the ever-
widening consumer choice that will fol-
low it.

I ask unanimous consent that the bill
and an explanatory section-by-section
analysis be printed in the RECORD.

There being no objection, the items
were ordered to be printed in the
RECORD, as follows:

S. 1720
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in
Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Copyright
Compulsory License Improvement Act’’.
SEC. 2. SECONDARY TRANSMISSIONS BY SAT-

ELLITE CARRIERS.
Section 119 of title 17, United States Code,

is amended—
(1) by amending the section heading to

read as follows:
‘‘§ 119. Limitations on exclusive rights: Sec-

ondary transmissions by satellite carriers’’;
and

(2) by striking subsection (a) and inserting
the following:

‘‘(a) SECONDARY TRANSMISSIONS BY SAT-
ELLITE CARRIERS FOR PRIVATE HOME VIEW-
ING.—

‘‘(1) SECONDARY TRANSMISSIONS OF DISTANT
AND LOCAL BROADCAST SIGNALS SUBJECT TO
STATUTORY LICENSING.—Subject to the provi-
sions of subsections (b) and (c) of this section
and section 114(d), a secondary transmission
of a primary transmission made by a tele-
vision broadcast station licensed by the Fed-
eral Communications Commission or by the
Public Broadcasting Service satellite feed
and embodying a performance or display of a
work shall be subject to statutory licensing
under this section if—

‘‘(A) the secondary transmission is permis-
sible under the rules, regulations, and au-
thorizations of the Federal Communications
Commission and is made by a satellite car-
rier to the public for private home viewing;
and

‘‘(B) the carrier makes a direct or indirect
charge for each retransmission service to
each household receiving the secondary
transmission or to a distributor that has
contracted with the carrier for direct or indi-
rect delivery of the secondary transmission
to the public for private home viewing.

‘‘(2) SUBMISSION OF SUBSCRIBER LISTS TO
TELEVISION BROADCAST STATIONS.—

‘‘(A) INITIAL LISTS.—A satellite carrier that
makes secondary transmissions of a primary
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transmission of a television broadcast sta-
tion pursuant to paragraph (1) shall, within
90 days after commencing such secondary
transmissions, submit to that television
broadcast station—

‘‘(i) a list identifying all subscribers within
the designated market area of that tele-
vision broadcast station to whom the sat-
ellite carrier has made such secondary trans-
missions; and

‘‘(ii) a list of all television broadcast sta-
tions whose primary transmissions have
been transmitted by the satellite carrier to
those subscribers during that 90-day period.

‘‘(B) SUBSEQUENT LISTS.—After the submis-
sion of the lists under subparagraph (A), the
satellite carrier shall, on the 15th day of
each month, submit to each television broad-
cast station—

‘‘(i) a list, which shall be dated, that iden-
tifies the name of any subscriber described in
subparagraph (A) who has been added or
dropped since the last submission under this
paragraph; and

‘‘(ii) a list of all television broadcast sta-
tions whose primary transmissions have
been added or dropped by the satellite car-
rier since the last submission under this
paragraph

‘‘(C) IDENTIFYING INFORMATION.—(i) Each
list of subscribers under this paragraph shall
include the name of each subscriber, to-
gether with the subscriber’s home address,
which shall include the street address or
rural route as the case may be, city, county,
State, and zip code and, if different from the
subscriber’s home address, the location of
the subscriber’s satellite receiving dish to
which the secondary transmissions are made,
identified by street address or rural route as
the case may be, city, county, State, and zip
code.

‘‘(ii) Each list of television broadcast sta-
tions under this paragraph shall include the
station’s call letters and community of li-
cense.

‘‘(iii) Subscriber information submitted
under this paragraph may be used only for
purposes of monitoring compliance by the
satellite carrier with this section.

‘‘(3) PENALTIES FOR NONCOMPLIANCE WITH
ACCOUNTING AND ROYALTY REQUIREMENTS.—
Notwithstanding the provisions of paragraph
(1), the willful or repeated secondary trans-
mission to the public by a satellite carrier of
a primary transmission made by a television
broadcast station licensed by the Federal
Communications Commission or by the Pub-
lic Broadcasting Service satellite feed and
embodying a performance or display of a
work is actionable as an act of infringement
under section 501, and is fully subject to the
remedies provided by sections 502 through
506 and 509, if the satellite carrier has not de-
posited the statement of account and royal-
ties fees required by subsection (b), or has
failed to make the submissions to networks
required by paragraph (2).

‘‘(4) PENALTIES FOR WILLFUL ALTERATIONS
OF PROGRAMMING.—Notwithstanding the pro-
visions of paragraph (1), the secondary trans-
mission to the public by a satellite carrier of
a primary transmission made by a television
broadcast station licensed by the Federal
Communications Commission or by the Pub-
lic Broadcasting Service satellite feed and
embodying a performance or display of a
work is actionable as an act of infringement
under section 501, and is fully subject to the
remedies provided by section 502 through 506
and sections 509 and 510, if the content of the
particular program in which the performance
or display is embodied, or any commercial
advertising or station announcement trans-
mitted by the primary transmitter during,
or immediately before or after, the trans-
mission of such program, is in any way will-
fully altered by the satellite carrier through

changes, deletions, or additions, or is com-
bined with programming from any other
broadcast signal.

‘‘(5) PENALTIES FOR DISCRIMINATION AGAINST
DISTRIBUTOR.—Notwithstanding the provi-
sions of paragraph (1), the willful or repeated
secondary transmission to the public by a
satellite carrier of a primary transmission
made by a television broadcast station li-
censed by the Federal Communications Com-
mission or by the Public Broadcasting Serv-
ice satellite feed and embodying the per-
formance or display of a work is actionable
as an act of infringement under section 501,
and is fully subject to the remedies provided
by sections 502 through 506 and 509, if the
satellite carrier unlawfully discriminates
against a distributor.

‘‘(6) LICENSE LIMITED TO SECONDARY TRANS-
MISSIONS TO HOUSEHOLDS IN THE UNITED
STATES.—The statutory license created by
this section shall apply only to secondary
transmissions to households located in the
United States.’’.
SEC. 3. STATUTORY LICENSE FOR SATELLITE

CARRIERS.
Section 119 of title 17, United States Code,

is amended by striking subsection (b) and in-
serting the following:

‘‘(b) STATUTORY LICENSE FOR SECONDARY
TRANSMISSIONS FOR PRIVATE HOME VIEW-
ING.—

‘‘(1) DEPOSIT OF ACCOUNTS AND FEES WITH
REGISTER OF COPYRIGHTS.—A satellite carrier
whose secondary transmissions are subject
to statutory licensing under subsection (a)
shall, on a semiannual basis, deposit with
the Register of Copyrights, in accordance
with requirements that the Register shall
prescribe by regulation—

‘‘(A) a statement of account, covering the
preceding 6-month period, specifying the
names and locations of all television broad-
cast stations whose signals were retransmit-
ted, and listing the Public Broadcasting
Service satellite feed, if carried, at any time
during that period, to subscribers for private
home viewing, the total number of subscrib-
ers that received such retransmissions, and
other such data as the Register of Copy-
rights may from time to time prescribe by
regulation; and

‘‘(B) a royalty fee for that 6-month period
for each television broadcast station whose
primary transmission was retransmitted be-
yond the local market of the station, and for
the Public Broadcasting Service satellite
feed, if carried, computed by multiplying the
total number of subscribers receiving the
secondary transmission, and the number of
subscribers receiving a secondary trans-
mission of the Public Broadcasting Service
satellite feed, during each calendar month
by the rate in effect for television broadcast
stations as determined under chapter 8 of
this title and section 8(c) of the Copyright
Compulsory License Improvement Act.

‘‘(2) INVESTMENT OF FEES.—The Register of
Copyrights shall receive all fees deposited
under this section and, after deducting the
reasonable costs incurred by the Copyright
Office under this section (other than the
costs deducted under paragraph (4)), shall de-
posit the balance in the Treasury of the
United States, in such manner as the Sec-
retary of the Treasury directs. All funds held
by the Secretary of the Treasury shall be in-
vested in interest-bearing securities of the
United States for later distribution with in-
terest by the Copyright Royalty Adjudica-
tion Board as provided in this title. The Reg-
ister may, four or more years after the close
of any calendar year, close out the account
for royalty payments made under this sec-
tion for that calendar year (including pay-
ments made under this section as in effect
before the effective date of the Copyright
Compulsory License Improvement Act), and

may treat any funds remaining in such ac-
count and any subsequent deposits that
would otherwise be attributable to that cal-
endar year as attributable to the calendar
year in which the account is closed.

‘‘(3) PERSONS TO WHOM FEES ARE DISTRIB-
UTED.—The royalty fees deposited under
paragraph (2) shall, in accordance with the
procedures provided in paragraph (4), be dis-
tributed to those copyright owners whose
works were included in a secondary trans-
mission for private home viewing made by a
satellite carrier during the applicable 6-
month accounting period and who file a
claim with the Board under paragraph (4).

‘‘(4) PROCEDURES FOR DISTRIBUTION.—The
royalty fees deposited under paragraph (2)
shall be distributed in accordance with the
following procedures:

‘‘(A) FILING OF CLAIMS FOR FEES.—During
the month of July in each year, each person
claiming to be entitled to statutory license
fees for secondary transmissions for private
home viewing shall file a claim with the
Copyright Royalty Adjudication Board, in
accordance with requirements that the
Board shall prescribe by regulation. For pur-
poses of this paragraph, any claimants may
agree among themselves as to the propor-
tionate division of statutory license fees
among them, may lump their claims to-
gether and file them jointly or as a single
claim, or may designate a common agent to
receive payment on their behalf.

‘‘(B) DETERMINATION OF CONTROVERSY; DIS-
TRIBUTIONS.—After the first day of August of
each year, the Copyright Royalty Adjudica-
tion Board shall determine whether there ex-
ists a controversy concerning the distribu-
tion of royalty fees. If the Board determines
that no such controversy exists, the Board
shall, after deducting reasonable administra-
tive costs under this paragraph, distribute
such fees to the copyright owners entitled to
receive them, or to their designated agents.
If the Board finds the existence of a con-
troversy, the Board shall, pursuant to chap-
ter 8 of this title, conduct a proceeding to de-
termine the distribution of royalty fees.

‘‘(C) WITHHOLDING OF FEES DURING CON-
TROVERSY.—During the pendency of any pro-
ceeding under this subsection, the Copyright
Royalty Adjudication Board shall withhold
from distribution an amount sufficient to
satisfy all claims with respect to which a
controversy exists, but shall have discretion
to proceed to distribute any amounts that
are not in controversy. The action of the
Board to distribute royalty fees may precede
the declaration of a controversy if all parties
to the proceeding file a petition with the
Board requesting such distribution, except
that such amount may not exceed 50 percent
of the amounts on hand at the time of the re-
quest.’’.
SEC. 4. DEFINITIONS.

Section 119 of title 17, United States Code,
is amended by striking subsection (d) and in-
serting the following:

‘‘(d) DEFINITIONS.—As used in this section—
‘‘(1) DESIGNATED MARKET AREA.—The term

‘designated market area’ has the meaning
given that term in section 337(g) of the Com-
munications Act of 1934.

‘‘(2) DISTRIBUTOR.—The term ‘distributor’
means an entity which contracts to distrib-
ute secondary transmissions from a satellite
carrier and, either as a single channel or in
a package with other programming, provides
the secondary transmission either directly
to individual subscribers for private home
viewing or indirectly through other program
distribution entities.

‘‘(3) LOCAL MARKET.—The ‘local market’ for
a television broadcast station has the mean-
ing given that term in section 337(g) of the
Communications Act of 1934.
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‘‘(4) PRIMARY TRANSMISSION.—The term

‘primary transmission’ has the meaning
given that term in section 111(f) of this title.

‘‘(5) PRIVATE HOME VIEWING.—The term
‘private home viewing’ means the viewing,
for private use in a household by means of
satellite reception equipment which is oper-
ated by an individual in that household and
which serves only such household, of a sec-
ondary transmission delivered by a satellite
carrier of a primary transmission of a tele-
vision station licensed by the Federal Com-
munications Commission or of the Public
Broadcasting Service satellite feed.

‘‘(6) PUBLIC BROADCASTING SERVICE SAT-
ELLITE FEED.—The term ‘Public Broadcasting
Service satellite feed’ means the national
satellite feed distributed by the Public
Broadcasting Service (other than the trans-
missions that may not be encrypted under
section 705(c) of the Communications Act of
1934), consisting of educational and informa-
tional programming intended for private
home viewing, to which the Public Broad-
casting Service holds national terrestrial
broadcast rights.

‘‘(7) SATELLITE CARRIER.—The term ‘sat-
ellite carrier’ means an entity that uses the
facilities of a satellite or satellite service li-
censed by the Federal Communications Com-
mission, and operates in the Fixed-Satellite
Service under part 25 of title 47, Code of Fed-
eral Regulations (as in effect on February 1,
1998), or the Direct Broadcast Satellite Serv-
ice under part 100 of title 47, Code of Federal
Regulations (as in effect on February 1, 1998),
to establish and operate a channel of com-
munications for point-to-multipoint dis-
tribution of television station signals, and
that owns or leases a capacity or service on
a satellite in order to provide such point-to-
multipoint distribution, except to the extent
that such entity provides such distribution
pursuant to tariff under the Communications
Act of 1934, other than for private home
viewing.

‘‘(8) SECONDARY TRANSMISSION.—The term
‘secondary transmission’ means the further
transmitting of a primary transmission si-
multaneously with the primary trans-
mission.

‘‘(9) SUBSCRIBER.—The term ‘subscriber’
means an individual who receives a second-
ary transmission service for private home
viewing by means of a secondary trans-
mission from a satellite carrier and pays a
fee for the service, directly or indirectly, to
the satellite carrier or to a distributor.

‘‘(10) TELEVISION BROADCAST STATION.—The
term ‘television broadcast station’ means an
over-the-air, commercial or noncommercial
television broadcast station licensed by the
Federal Communications Commission under
subpart E of part 73 of title 47, Code of Fed-
eral Regulations.’’.
SEC. 5. EXCLUSIVITY OF SECTION 119 OF TITLE

17, UNITED STATES CODE.
Section 119 of title 17, United States Code,

is amended by adding at the end the follow-
ing:

‘‘(e) EXCLUSIVITY FOR THIS SECTION WITH
RESPECT TO SECONDARY TRANSMISSIONS OF
TELEVISION STATIONS BY SATELLITE TO MEM-
BERS OF THE PUBLIC.—No provision of section
111 of this title or any other law (other than
this section) shall be construed to contain
any authorization, exemption, or license
through which secondary transmissions by
satellite carriers for private home viewing of
programming contained in a primary trans-
mission may be made without obtaining the
consent of the copyright owner.’’.
SEC. 6. CONFORMING AMENDMENT.

The table of contents for chapter 1 of title
17, United States Code, is amended by strik-
ing the item relating to section 119 and in-
serting the following:

‘‘119. Limitations on exclusive rights: Sec-
ondary transmissions by sat-
ellite carriers.’’.

SEC. 7. COPYRIGHT ROYALTY ADJUDICATION
BOARD.

(a) ESTABLISHMENT AND FUNCTIONS.—Chap-
ter 8 of title 17, United States Code, is
amended to read as follows:

‘‘CHAPTER 8—COPYRIGHT ROYALTY
ADJUDICATION BOARD

‘‘Sec.
‘‘801. Copyright Royalty Adjudication Board:

establishment.
‘‘802. Membership and qualifications of the

Board.
‘‘803. Selection of administrative copyright

judges.
‘‘804. Independence of the Board.
‘‘805. Removal and sanction of administra-

tive copyright judges.
‘‘806. Functions.
‘‘807. Factors for determining royalty fees.
‘‘808. Institution of proceedings.
‘‘809. Conduct of proceedings.
‘‘810. Judicial review.
‘‘811. Administrative matters.
‘‘812. Rule of construction.
‘‘§ 801. Copyright Royalty Adjudication Board:

establishment
‘‘There is hereby established within the

Copyright Office the Copyright Royalty Ad-
judication Board (hereinafter referred to in
this chapter as the ‘Board’).
‘‘§ 802. Membership and qualifications of the

Board
‘‘(a) MEMBERSHIP.—
‘‘(1) IN GENERAL.—The Board shall consist

of 1 full-time chief administrative copyright
judge, and such part-time administrative
copyright judges as the Librarian of Con-
gress, upon the recommendation of the Reg-
ister of Copyrights, finds necessary to con-
duct the business of the Board in a timely
manner. At no time shall the number of au-
thorized administrative copyright judges be
less than 3 or more than 5.

‘‘(2) PART-TIME ADMINISTRATIVE COPYRIGHT
JUDGES.—Chapter 34 of title 5 shall not apply
to a part-time administrative copyright
judge. For purposes of this subsection the Li-
brarian of Congress shall promulgate regula-
tions relating to part-time employment of
administrative copyright judges.

‘‘(b) QUALIFICATIONS.—
‘‘(1) CHIEF ADMINISTRATIVE COPYRIGHT

JUDGE.—The chief administrative copyright
judge shall be an attorney with 10 or more
years of legal practice with demonstrated ex-
perience in administrative hearings or court
trials and demonstrated knowledge of copy-
right law.

‘‘(2) OTHER ADMINISTRATIVE COPYRIGHT
JUDGES.—Each administrative copyright
judge, other than the chief administrative
copyright judge, shall be an individual with
expertise in the business and economics of
industries affected by the actions taken by
the Board to carry out its functions.

‘‘(c) TERMS.—(1) The term of each adminis-
trative copyright judge (including the chief
administrative copyright judge) shall be 5
years, except that, of the first administra-
tive copyright judges appointed, the Librar-
ian of Congress, upon the recommendation of
the Register of Copyrights, shall appoint all
but one of them to lesser terms to establish
a staggering of terms such that in any cal-
endar year no more than one term is due to
expire.

‘‘(2) The term of each administrative copy-
right judge (including the chief administra-
tive copyright judge) shall begin when the
term of the predecessor of that member ends.
An individual appointed to fill the vacancy
occurring before the expiration of the term
for which the predecessor of that individual

was appointed shall be appointed for the re-
mainder of that term. When the term of of-
fice of a member ends, the member may con-
tinue to serve until a successor is selected.

‘‘(d) COMPENSATION.—The compensation of
the administrative copyright judges shall be
governed solely by the provisions of section
5376 of title 5 and such regulations as the Li-
brarian of Congress may adopt that are not
inconsistent with that section. The com-
pensation of the administrative copyright
judges shall not be subject to any regula-
tions adopted by the Office of Personnel
Management pursuant to its authority under
section 5376(b)(1) of title 5.
‘‘§ 803. Selection of administrative copyright

judges
‘‘(a) SELECTION.—(1) The Librarian of Con-

gress, upon the recommendation of the Reg-
ister of Copyrights, shall select the adminis-
trative copyright judges (including the chief
administrative copyright judge) among indi-
viduals found qualified under section 802(b)
who meet the financial conflict of interest
under section 805(a). Notwithstanding any
other provision of law and at the discretion
of the Librarian, the Librarian shall deter-
mine the method of selecting the members.

‘‘(2) Administrative copyright judges pre-
viously selected by the Librarian of Congress
may be selected to serve additional terms.
There shall be no limit on the number of
terms any individual may serve.

‘‘(b) EFFECT OF VACANCY.—In no event
shall a vacancy in the Board impair the right
of the remaining administrative copyright
judges to exercise all of the powers of the
Board.
‘‘§ 804. Independence of the Board

‘‘(a) IN GENERAL.—The Board shall have
independence in reaching its determinations
concerning the adjustment of copyright roy-
alty rates, the distribution of copyright roy-
alties, the acceptance or rejection of royalty
claims and rate adjustment petitions, and
such rulemaking functions as are delegated
to it under this title.

‘‘(b) PERFORMANCE APPRAISALS.—Notwith-
standing any other provision of law or any
regulation of the Library of Congress, no ad-
ministrative copyright judge shall receive an
annual performance appraisal.

‘‘(c) INCONSISTENT DUTIES BARRED.—No ad-
ministrative copyright judge may be as-
signed duties inconsistent with his or her du-
ties and responsibilities as a administrative
copyright judge.
‘‘§ 805. Removal and sanction of administra-

tive copyright judges
‘‘(a) STANDARDS OF CONDUCT.—The Librar-

ian of Congress, upon the recommendation of
the Register of Copyrights, shall adopt regu-
lations regarding the standards of conduct,
including financial conflict of interest and
restrictions against ex parte communica-
tions, which shall govern the administrative
copyright judges and the proceedings under
this chapter.

‘‘(b) REMOVAL OR SANCTION.—The Librarian
of Congress, upon the recommendation of the
Register of Copyrights, may remove or sanc-
tion an administrative copyright judge for
violation of the standards of conduct adopted
under subsection (a), misconduct, neglect of
duty, or any disqualifying physical or men-
tal disability. Any such removal or sanction
may be made only after notice and oppor-
tunity for hearing, but the Librarian of Con-
gress, upon the recommendation of the Reg-
ister of Copyrights, may suspend the admin-
istrative copyright judge during the pend-
ency of such hearing.
‘‘§ 806. Functions

‘‘Subject to the provisions of this chapter,
the functions of the Board shall be—

‘‘(1) to make determinations concerning
the adjustment of reasonable copyright roy-
alty rates for—
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‘‘(A) secondary transmissions to the public

by a cable system of a primary transmission
as provided in section 111;

‘‘(B) the making and distributing of
phonorecords by means other than digital
phonorecord delivery, as provided in section
115;

‘‘(C) secondary transmissions to the public
by a satellite carrier of a primary trans-
mission made by a television broadcast sta-
tion and the Public Broadcasting Service
satellite feed as provided in section 119; and

‘‘(D) each digital audio recording device
imported into and distributed in the United
States or manufactured and distributed into
the United States as provided in section 1004;

‘‘(2) to make determinations as to reason-
able rates and terms of royalty payments
for—

‘‘(A) the public performance of a sound re-
cording by means of a digital audio trans-
mission as provided in section 114;

‘‘(B) the making and distribution of
phonorecords by means of a digital phono-
record delivery as provided in section 115;

‘‘(C) the public performance of nondra-
matic musical works by means of coin-oper-
ated phonorecord players as provided in sec-
tion 116; and

‘‘(D) the use of nondramatic musical works
and pictorial, graphic, and sculptural works
by public broadcasting entities as provided
in section 118;

‘‘(3) to accept or reject royalty claims filed
under sections 111, 119, and 1007, on the basis
of timeliness or the failure to establish the
basis for a claim;

‘‘(4) to determine, in cases where con-
troversy exists, the distribution of royalty
fees deposited with the Register of Copy-
rights under sections 111, 119, and 1003;

‘‘(5) to determine the status of a digital
audio recording device or a digital audio
interface device under sections 1002 and 1003,
as provided in section 1010; and

‘‘(6) to engage in such rulemaking as is ex-
pressly provided in sections 111, 114, 115, 118,
and 119.
‘‘§ 807. Factors for determining royalty fees

‘‘(a) FOR CABLE RATES.—The rates applica-
ble under section 111 shall be calculated sole-
ly in accordance with the following provi-
sions:

‘‘(1) The rates established by section
111(d)(1)(B) may be adjusted to reflect—

‘‘(A) national monetary inflation or defla-
tion, or

‘‘(B) changes in the average rates charged
cable subscribers for the basic service of pro-
viding secondary transmissions to maintain
the real constant dollar level of the royalty
fee per subscriber which existed as of Octo-
ber 19, 1976, except that—

‘‘(i) if the average rates charged cable sys-
tem subscribers for the basic service of pro-
viding secondary transmissions are changed
so that the average rates exceed national
monetary inflation, no change in the rates
established by section 111(d)(1)(B) shall be
permitted; and

‘‘(ii) no increase in the royalty fee shall be
permitted based on any reduction in the av-
erage number of distant signal equivalents
per subscriber.

The Board may consider all factors relating
to the maintenance of such level of pay-
ments including, as an extenuating factor,
whether the cable industry has been re-
strained by subscriber rate regulating au-
thorities from increasing the rates for the
basic service of providing secondary trans-
missions.

‘‘(2) In the event that the rules and regula-
tions of the Federal Communications Com-
mission are amended at any time after April
15, 1976, to permit the carriage by cable sys-
tems of additional television broadcasting

signals beyond the local service area of the
primary transmitters of such signals, the
royalty rates established by section
111(d)(1)(B) may be adjusted to insure that
the rates for the additional distant signal
equivalents resulting from such carriage are
reasonable in light of the changes effected by
the amendment to such rules and regula-
tions. In determining the reasonableness of
rates proposed following an amendment of
Federal Communications Commission rules
and regulations, the Board shall consider,
among other factors, the economic impact
on copyright owners and users, except that
no adjustment in royalty rates shall be made
under this paragraph with respect to any dis-
tant signal equivalent or fraction thereof
represented by—

‘‘(A) carriage of any signal permitted
under the rules and regulations of the Fed-
eral Communications Commission in effect
on April 15, 1976, or the carriage of a signal
of the same type (that is, independent, net-
work, or noncommercial educational) sub-
stituted for such permitted signal, or

‘‘(B) a television broadcast signal first car-
ried after April 15 1976, pursuant to an indi-
vidual waiver of the rules and regulations of
the Federal Communications Commission, as
such rules and regulations were in effect on
April 15, 1976.

‘‘(3) In the event of any change in the rules
and regulations of the Federal Communica-
tions Commission with respect to syndicated
and sport program exclusivity after April 15,
1976, the rates established by section
111(d)(1)(B) may be adjusted to assure that
such rates are reasonable in light of the
changes to such rules and regulations, but
any such adjustment shall apply only to the
affected television broadcast signals carried
on those systems affected by the change.

‘‘(4) The gross receipts limitations estab-
lished by section 111(d)(1)(C) and (D) shall be
adjusted to reflect national monetary infla-
tion or deflation or changes in the average
rates charged cable system subscribers for
the basic service of providing secondary
transmissions to maintain the real constant
dollar value of the exemption provided by
such section, and the royalty rate specified
therein shall not be subject to adjustment.

‘‘(b) FOR RATES OTHER THAN CABLE OR SAT-
ELLITE CARRIERS.—The rates applicable
under sections 114, 115, and 116 shall be cal-
culated to achieve the following objectives:

‘‘(1) To maximize the availability of cre-
ative works to the public.

‘‘(2) To afford the copyright owner a fair
return for his or her creative work and the
copyright user a fair income under existing
economic conditions.

‘‘(3) To reflect the relative roles of the
copyright owner and the copyright user in
the product made available to the public
with respect to relative creative contribu-
tion, technological contribution, capital in-
vestment, cost, risk, and contribution to the
opening of new markets for creative expres-
sion and media for their communications.

‘‘(4) To minimize any disruptive impact on
the structure of the industries involved and
on generally prevailing industry practices.

‘‘(c) FOR RATES FOR NONCOMMERCIAL
BROADCASTING.—The rates applicable under
section 118 shall be calculated to achieve
reasonable rates. In determining reasonable
rates, the Board shall base its decision so as
to—

‘‘(1) assure a fair return to copyright own-
ers;

‘‘(2) encourage the growth and develop-
ment of public broadcasting; and

‘‘(3) encourage musical and artistic cre-
ation.

‘‘(d) RATES FOR SATELLITE CARRIERS.—The
rates applicable under section 119 shall be
calculated to represent most clearly the fair

market value of secondary transmissions. In
determining the fair market value, the
Board shall base its decision on economic,
competitive, and programming information
presented by the parties, including—

‘‘(1) the competitive environment in which
such programming is distributed, the cost
for similar signals in similar private and
compulsory license marketplaces, and any
special features and conditions of the re-
transmission marketplace;

‘‘(2) the economic impact of such fees on
copyright owners and satellite carriers; and

‘‘(3) the impact on the continued availabil-
ity of secondary transmissions to the public.
‘‘§ 808. Institution of proceedings

‘‘(a) PETITION REQUIRED TO INSTITUTE PRO-
CEEDINGS.—With respect to proceedings con-
cerning the adjustment of royalty rates as
provided in sections 111, 114, 115, 116, and 119,
during the calendar years or under the cir-
cumstances specified in the schedule set
forth in subsection (c), any owner or user of
a copyrighted work whose royalty rates are
to be established or adjusted by the Board
may file a petition with the Board declaring
that the petitioner requests an adjustment
of the rate. The Board shall make a deter-
mination as to whether the petitioner has a
significant interest in the royalty rate in
which an adjustment is requested. If the
Board determines that the petitioner has a
significant interest, the Board shall cause
notice of this determination, with the rea-
sons therefor, to be published in the Federal
Register, together with the notice of com-
mencement of proceedings under this chap-
ter. With respect to proceedings concerning
the adjustment of royalty rates under sec-
tion 1004, any interested copyright party
may petition the Board as provided in that
section.

‘‘(b) PETITION NOT REQUIRED TO INSTITUTE
PROCEEDINGS.—With respect to proceedings
concerning the adjustment of royalty rates
as provided in section 118 and the distribu-
tion of royalties as provided in section 111,
119, and 1007, no petition is required to insti-
tute proceedings. All proceedings concerning
the adjustment of rates under section 118
shall commence as provided in section 118(c)
of this title. All proceedings concerning the
distribution of royalties under section 111,
119, or 1007 shall commence as provided in
such sections and in subsection (c)(8) of this
section.

‘‘(c) SCHEDULE OF PROCEEDINGS.—
‘‘(1) SECTION 111 PROCEEDINGS.—In proceed-

ings concerning the adjustment of royalty
rates as provided in section 111, a petition
described in subsection (a) may be filed dur-
ing the year 2000 and in each subsequent fifth
calendar year, except that in the event that
the rules and regulations of the Federal
Communications Commission are amended
with respect to distant signal importation,
or to syndicated and sports program exclu-
sivity, any owner or user of a copyrighted
work subject to the royalty rates established
or adjusted pursuant to section 111 may,
within 12 months after such amendments
take effect, file a petition with the Board to
institute proceedings to insure that the rates
are reasonable in light of the changes to
such rules and regulations. Any such adjust-
ments shall apply only to the affected tele-
vision broadcast signals carried on those sys-
tems affected by the change. Any change in
royalty rates made pursuant to this sub-
section may be reconsidered in the year 2000,
and each fifth calendar year thereafter, as
the case may be.

‘‘(2) SECTION 114 PROCEEDINGS.—In proceed-
ings concerning the adjustment of royalty
rates and terms as provided in section 114,
the Board shall proceed when and as pro-
vided by that section.
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‘‘(3) SECTION 115 PROCEEDINGS.—In proceed-

ings concerning the adjustment of royalty
rates and terms as provided in section 115, a
petition described in subsection (a) may be
filed in the year 2007 and in each subsequent
tenth calendar year or as prescribed in sec-
tion 115(c)(3).

‘‘(4) SECTION 116 PROCEEDINGS.—(A) In pro-
ceedings concerning the adjustment of roy-
alty rates as provided in section 116, a peti-
tion described in subsection (a) may be filed
at any time within 1 year after negotiated li-
censes authorized by section 116 are termi-
nated or expire or are not replaced by subse-
quent agreements.

‘‘(B) If a negotiated license authorized by
section 116 is terminated or expires and is
not replaced by another such license agree-
ment which provides permission to use a
quantity of musical works not substantially
smaller than the quantity of such works per-
formed on coin-operated phonorecord players
during the 1-year period ending March 1,
1989, the Board, upon petition filed under
subsection (a) within 1 year after such termi-
nation or expiration, shall promptly estab-
lish an interim royalty rate or rates for the
public performance by means of a coin-oper-
ated phonorecord player of nondramatic mu-
sical works embodied in phonorecords which
had been subject to the terminated or ex-
pired negotiated license agreement. Such
rate or rates shall be the same as the last
such rate or rates and shall remain in force
until the conclusion of the proceedings to ad-
just the royalty rates applicable to such
works, or until superseded by a new nego-
tiated license agreement, as provided in sec-
tion 116(b).

‘‘(5) SECTION 118 PROCEEDINGS.—In proceed-
ings concerning the adjustment of royalty
rates and terms as provided in section 118,
the Board shall proceed when and as pro-
vided by that section.

‘‘(6) SECTION 119 PROCEEDINGS.—In proceed-
ings concerning the adjustment of royalty
rates governing secondary transmissions of
as provided in section 119, a petition de-
scribed in subsection (a) may be filed during
the year 2001 and in each subsequent fifth
calendar year.

‘‘(7) PROCEEDINGS CONCERNING DISTRIBUTION
OF ROYALTY FEES.—In proceedings concern-
ing the distribution of royalty fees under
section 111, 119, or 1007, the Board shall, upon
a determination that a controversy exists
concerning such distribution, cause to be
published in the Federal Register notice of
commencement of proceedings under this
chapter.
‘‘§ 809. Conduct of proceedings

‘‘(a) BOARD PROCEEDINGS.—The Board
shall, for the purposes of making its deter-
minations in carrying out the functions set
forth in section 806, conduct proceedings sub-
ject to subchapter II of chapter 5 of title 5.

‘‘(b) PROCEDURES.—Subject to the approval
of the Register of Copyrights, the Board,
shall adopt regulations to govern the con-
duct of the proceedings of the Board. The
regulations shall include, but not be limited
to, provisions for—

‘‘(1) public access to and inspection of the
records of the Board pursuant to section 706;

‘‘(2) the right of the public to attend the
proceedings of the Board;

‘‘(3) the procedures to apply when formal
hearings are conducted; and

‘‘(4) the procedures to apply and the basis
upon which distribution or royalty con-
troversies may be decided on the basis of
written pleadings.

‘‘(c) PARTICIPATION OF COPYRIGHT OFFICE.—
During the conduct of proceedings, the Reg-
ister of Copyrights may file formally with
the Board the position of the Copyright Of-
fice on any matter before the Board. Such

filings shall be served on all parties to the
proceeding. The Board may accept or reject
the position of the Copyright Office.

‘‘(d) MAJORITY RULE.—The Board shall act
in all procedural and substantive matters on
the basis of majority rule.

‘‘(e) NUMBER OF PRESIDING JUDGES.—The
Board shall decide, in its discretion, whether
1 or 3 administrative copyright judges shall
preside in a royalty distribution or rate ad-
justment proceeding. In no event shall the
number of presiding administrative copy-
right judges be more than 3.

‘‘(f) PARTICIPATION OF PARTIES.—Any copy-
right owner who has filed an acceptable
claim claiming entitlement to the distribu-
tion of royalties, or any copyright owner or
user who would be affected by a royalty rate
to be established or adjusted by the Board,
may submit relevant information and pro-
posals to the Board in proceedings applicable
to the interest of the copyright owner or
user.

‘‘(g) TIME LIMITS FOR INITIAL DECISION.—
Proceedings under section 118 operate under
the time limits established in that section.
For all other proceedings, if 1 administrative
copyright judge is presiding in a proceeding,
the Board shall issue its initial decision to
the parties to the proceeding and the Reg-
ister of Copyrights within 6 months after the
declaration of a controversy in the proceed-
ing. If more than 1 administrative copyright
judge is presiding in a proceeding, the Board
shall issue its initial decision to the parties
to the proceeding and the Register of Copy-
rights within 1 year after the declaration of
a controversy in the proceeding.

‘‘(h) REQUIREMENTS FOR INITIAL DECI-
SIONS.—The initial decision under subsection
(g) shall include a statement of findings and
conclusions and the reasons or basis there-
for, on all the material issues of fact, law, or
discretion presented on the record. The ini-
tial decision shall take into account prior
decisions of the Copyright Royalty Tribunal,
prior decisions of copyright arbitration roy-
alty panels, as adopted or modified by the
Librarian of Congress, and the procedural
and evidentiary rulings the Librarian of Con-
gress made that were applicable to the pro-
ceedings of the copyright arbitration royalty
panels. Notwithstanding any provision of
section 603 or 604 of title 5, neither the ini-
tial decision nor the final decision is re-
quired to include a regulatory flexibility
analysis.

‘‘(i) PETITIONS FOR RECONSIDERATION AND
FINAL AGENCY ACTION.—Any party to the
proceeding concerned or the Register of
Copyrights may petition the Board to recon-
sider its initial decision in the proceeding. If
there are no petitions for reconsideration,
the initial decision becomes the final deci-
sion of the Board without further proceed-
ings. If there are petitions for reconsider-
ation, the Board shall issue a final decision
to the parties to the proceeding and the Reg-
ister of Copyrights which shall constitute
final agency action. The time period by
which parties to the proceeding or the Reg-
ister of Copyrights may file a petition for re-
consideration and the time period by which
the Board shall render its final decision shall
be established by regulation by the Board,
subject to the approval of the Register of
Copyrights.
‘‘§ 810. Judicial review

‘‘(a) APPEALS.—Within 1 week after the
Board issues a final decision under section
809, or, if there are no petitions for reconsid-
eration, within 1 week after the time the ini-
tial decision of the Board under section 809
becomes the final decision, the Board shall
cause to be published in the Federal Register
the decision of the rate adjustment or the
royalty distribution, as the case may be.

Any aggrieved party who would be bound by
the final decision may appeal the decision to
the United States Court of Appeals for the
Federal Circuit within 30 days after the pub-
lication of the decision in the Federal Reg-
ister. In any appeal to which the Board is a
party, the chief administrative copyright
judge shall refer the conduct of the litigation
in defense of the Board’s decision to the De-
partment of Justice which shall have the au-
thority to represent the Board under section
516 of title 28. If no appeal is brought within
such 30-day period, the decision of the Board
is final, and the royalty fee or determination
with respect to the distribution of fees, as
the case may be, shall take effect as set
forth in the decision. The pendency of an ap-
peal under this subsection shall not relieve
persons who would be affected by the deter-
minations on appeal under section 111, 114,
115, 116, 118, 119, or 1003, of the obligation to
deposit the statement of account or to pay
royalty fees specified in those sections.

‘‘(b) REVIEW SUBJECT TO CHAPTER 7 OF
TITLE 5.—The judicial review of the Board’s
final decision shall be had, in accordance
with chapter 7 of title 5, on the basis of the
record before the Board.
‘‘§ 811. Administrative matters

‘‘(a) ADMINISTRATIVE SUPPORT.—The Li-
brary of Congress, upon the recommendation
of the Register of Copyrights, shall provide
the Board with the necessary administrative
services and personnel related to proceedings
under this title.

‘‘(b) AUTHORITY TO PUBLISH IN FEDERAL
REGISTER.—The actions of the Board which
may be published in the Federal Register by
and under the authority of the Board in-
clude—

‘‘(1) actions of the Board required to be
published in the Federal Register under this
title;

‘‘(2) actions of the Board required to be
published in the Federal Register under reg-
ulations adopted by the Board upon the ap-
proval of the Register of Copyrights; and

‘‘(3) regulations of the Board required to be
published in the Federal Register to which
the Board has been delegated the exclusive
right to adopt.

‘‘(c) COLLECTION AND USE OF FEES.—
‘‘(1) DEDUCTION OF COSTS FROM FEES.—The

Librarian of Congress and the Register of
Copyrights may, to the extent not otherwise
provided under this title, deduct from the
royalty fees deposited or fees collected under
this title the reasonable costs incurred by
the Library of Congress and the Copyright
Office under this chapter. Such deduction
may be made before the fees are distributed
to any copyright owner.

‘‘(2) COLLECTION OF FEES.—The Register of
Copyrights may impose and collect fees in
advance to carry out the ratemaking pro-
ceedings. All fees received under this section
shall be deposited by the Register of Copy-
rights in the Treasury of the United States
and shall be credited to the appropriations
for necessary expenses of the Copyright Of-
fice. Such fees that are collected shall re-
main available until expended. The Register
may refund any sum paid by mistake or in
excess of the fee required under this section.

‘‘(d) POSITIONS REQUIRED FOR ADMINISTRA-
TION OF COMPULSORY LICENSING.—Section 307
of the Legislative Branch Appropriations Act
of 1994 shall not apply to the members of the
Board, employee positions in the Board, or
employee positions in the Library of Con-
gress that are required to be filled in order
to carry out section 111, 114, 115, 116, 118, or
119 or chapter 10.

‘‘(e) BUDGET.—In each annual request for
appropriations, the Register of Copyrights
shall identify the portion thereof intended
for the support of the Board and a statement
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which shall include an assessment of the
budgetary needs of the Board.

‘‘(f) ANNUAL REPORT.—The Board shall pre-
pare an annual report of its work and accom-
plishments during each fiscal year, which
the Register of Copyrights shall include in
the annual report required under section
701(c).

‘‘§ 812. Rule of construction
‘‘Nothing in this chapter shall be con-

strued to affect the authority of the Register
of Copyrights to establish regulations under
sections 701 and 702.’’.

(b) TECHNICAL AND CONFORMING AMEND-
MENTS.—

(1) TABLE OF CHAPTERS.—The item relating
to chapter 8 in the table of chapters for title
17, United States Code, is amended to read as
follows:

‘‘8. Copyright Royalty Adjudication
Board ........................................... 801’’.

(2) JURISDICTION OF FEDERAL CIRCUIT.—Sec-
tion 1295(a) of title 28, United States Code, is
amended—

(A) in paragraph (13) by striking ‘‘and’’
after the semicolon;

(B) in paragraph (14) by striking the period
and inserting a semicolon and ‘‘and ’’; and

(C) by adding at the end the following new
paragraph:

‘‘(15) of an appeal from a final decision of
the Copyright Royalty Adjudication Board
under sections 809(i) and 810 of title 17.’’.
SEC. 8. TRANSITION PROVISIONS.

(a) TRANSITIONAL PROCEDURES.—During the
period beginning on the date of the enact-
ment of this Act and ending on the effective
date of this Act, the Register of Copyrights
shall adopt regulations to govern proceed-
ings under chapter 8 of title 17, United
States Code, as amended by section 7 of this
Act. Such regulations shall remain in effect
unless and until the Copyright Royalty Ad-
judication Board, upon the approval of the
Register of Copyrights, adopts supplemental
or superseding regulations pursuant to sec-
tion 809(b) of title 17, United States Code.

(b) PROCEEDINGS IN PROGRESS.—
(1) COPYRIGHT ARBITRATION ROYALTY PANEL

PROCEEDINGS.—Unless the Register of Copy-
rights, for good cause, finds otherwise, pro-
ceedings in which a copyright arbitration
royalty panel has been convened by the Li-
brarian of Congress under chapter 8 of title
17, United States Code, as in effect before the
effective date of this Act, shall continue in
effect and shall be governed under chapter 8
of such title, and applicable regulations, as
in effect prior to such effective date, and
proceedings in which a copyright arbitration
royalty panel has not been convened by the
Librarian of Congress under chapter 8 of title
17, United States Code, before the effective
date of this Act shall be suspended and re-
commenced under the amendments made by
section 7.

(2) CONTINUED PROCEEDINGS.—For those
proceedings continued under paragraph (1),
the functions of the Librarian of Congress
and the Register of Copyrights relating to
the report of the copyright arbitration roy-
alty panel under title 17, United States Code,
as in effect before the effective date of this
Act, may, in the Librarian’s discretion, upon
the recommendation of the Register of Copy-
rights, be delegated to the Copyright Roy-
alty Adjudication Board, when constituted.

(3) APPEALS.—In any appeal of a decision of
the Librarian of Congress adopting or reject-
ing a determination of a copyright arbitra-
tion royalty panel which is pending in the
United States Court of Appeals for the Dis-
trict of Columbia Circuit on or after the ef-
fective date of this Act, if such case is re-
manded by the court, the Librarian of Con-
gress shall not reconvene the copyright arbi-

tration royalty panel which rendered the de-
termination, but shall direct the Copyright
Royalty Adjudication Board, when con-
stituted, to conduct proceedings in accord-
ance with the directions of the court. If the
case is remanded by the court after the en-
actment date of this Act but before the effec-
tive date of this Act, the Librarian of Con-
gress shall have the discretion to reconvene
the copyright arbitration royalty panel
which rendered the determination, or direct
the Copyright Royalty Adjudication Board
when constituted, to conduct proceedings in
accordance with the directions of the court.

(c) EFFECTIVENESS OF EXISTING RATES AND
DISTRIBUTIONS.—All royalty rates and all de-
terminations with respect to the propor-
tionate division of compulsory license fees
among copyright claimants, whether made
by the Copyright Royalty Tribunal, copy-
right arbitration royalty panels, or by vol-
untary agreement, before the effective date
of this Act, shall remain in effect until modi-
fied by voluntary agreement or pursuant to
the amendments made by this Act.

(d) TRANSFER OF APPROPRIATIONS.—All un-
expended balances of appropriations made by
the Copyright Office for the support of the
copyright arbitration royalty panels, as of
the effective date of this Act, are transferred
on such effective date to the support of the
Copyright Royalty Arbitration Board for the
purposes for which such appropriations were
made except that, in the event that any
copyright arbitration royalty panels con-
tinue to operate after the effective date of
this Act, the Register of Copyrights shall re-
tain such portions of the unexpended bal-
ances of appropriations as are necessary to
support the continuing copyright arbitration
royalty panels.
SEC. 9. AMENDMENTS TO OTHER PROVISIONS OF

TITLE 17, UNITED STATES CODE.
(a) SECONDARY TRANSMISSIONS BY CABLE

SYSTEMS.—Section 111(d) of title 17, United
States Code, is amended—

(1) in paragraph (2) in the last sentence by
striking ‘‘Librarian of Congress’’ and all that
follows through the end of the sentence and
inserting the following: ‘‘Copyright Royalty
Adjudication Board as provided in this title.
The Register of Copyrights may, 4 or more
years after the close of any calendar year,
close out the account for royalty payments
made for that calendar year, and may treat
any funds remaining the such account and
any subsequent deposits that would other-
wise be attributable to that calendar year as
attributable to the succeeding calendar
year.’’; and

(2) in paragraph (4)—
(A) in subparagraph (A)—
(i) by striking ‘‘Librarian of Congress’’ the

first place it appears and inserting ‘‘Copy-
right Royalty Adjudication Board’’; and

(ii) by striking ‘‘Librarian of Congress’’ the
second place it appears and inserting
‘‘Board’’;

(B) in subparagraph (B)—
(i) by striking ‘‘Librarian of Congress

shall, upon the recommendation of the Reg-
ister of Copyrights’’ and inserting ‘‘Copy-
right Royalty Adjudication Board shall’’;

(ii) by striking ‘‘Librarian’’ each subse-
quent place it appears and inserting
‘‘Board’’; and

(iii) in the last sentence by striking ‘‘con-
vene a copyright royalty arbitration panel’’
and inserting ‘‘conduct a proceeding’’; and

(C) in subparagraph (C)—
(i) by striking ‘‘Librarian of Congress’’ and

inserting ‘‘Copyright Royalty Adjudication
Board’’; and

(ii) by adding at the end the following:
‘‘The action of the Board to distribute roy-
alty fees may precede the declaration of a
controversy if all parties to the proceeding
file a petition with the Board requesting

such distribution, except that such amount
may not exceed 50 percent of the amounts on
hand at the time of the request.’’.

(b) SCOPE OF EXCLUSIVE RIGHTS IN SOUND
RECORDINGS.—Section 114(f) of title 17,
United States Code, is amended—

(1) in paragraph (1)—
(A) by amending the first sentence to read

as follows: ‘‘During the first week of Janu-
ary, 2000, the Copyright Royalty Adjudica-
tion Board shall cause notice to be published
in the Federal Register of the initiation of
voluntary negotiation proceedings for the
purpose of determining or adjusting reason-
able terms and rates of royalty payments for
the activities specified in subsection (d)(2) of
this section.’’; and

(B) in the third sentence by striking ‘‘Li-
brarian of Congress’’ and inserting ‘‘Copy-
right Royalty Adjudication Board’’;

(2) by striking paragraphs (2), (3), and (4)
and inserting the following:

‘‘(2) In the absence of license agreements
negotiated under paragraph (1), during the
60-day period beginning 6 months after publi-
cation of the notice specified in paragraph
(1), and upon the filing of a petition in ac-
cordance with section 808(a), the Copyright
Royalty Adjudication Board shall, pursuant
to chapter 8, conduct a proceeding to deter-
mine and publish in the Federal Register a
schedule of rates and terms. In addition to
the objectives set forth in section 807(a) in
establishing or adjusting such rates and
terms, the Board may consider the rates and
terms for comparable types of digital audio
transmission services and comparable cir-
cumstances under voluntary license agree-
ments negotiated as provided in paragraph
(1). The Copyright Royalty Adjudication
Board, upon the approval of the Register of
Copyrights, shall also establish requirements
by which copyright owners may receive rea-
sonable notice of the use of their sound re-
cordings under this section, and under which
records of such use shall be kept and made
available by entities performing sound re-
cordings.

‘‘(3) License agreements voluntarily nego-
tiated at any time between 1 or more copy-
right owners of sound recordings and 1 or
more entities performing sound recordings
shall be given effect in lieu of any deter-
mination by the Copyright Royalty Adju-
dication Board.

‘‘(4) Publication of a notice of the initi-
ation of voluntary negotiation proceedings
as specified in paragraph (1) and the proce-
dures specified in paragraph (2) shall be re-
peated, in accordance with regulations that
the Copyright Royalty Adjudication Board,
upon the approval of the Register of Copy-
rights, shall prescribe—

‘‘(A) no later than 30 days after a petition
is filed by any copyright owners of sound re-
cordings or any entities performing sound re-
cordings affected by this section indicating
that a new type of digital audio transmission
service on which sound recordings are per-
formed is or is about to become operational;
and

‘‘(B) during the first week of January 2005
and at 5-year intervals thereafter.’’; and

(3) in paragraph (5)(A)(i) by striking ‘‘Li-
brarian of Congress’’ and inserting ‘‘Copy-
right Royalty Adjudication Board, upon the
approval of the Register of Copyrights,’’.

(c) COMPULSORY LICENSE FOR MAKING AND
DISTRIBUTING PHONORECORDS.—Section
115(c)(3) of title 17, United States Code, is
amended—

(1) in subparagraph (C)—
(A) by amending the first sentence to read

as follows: ‘‘At the times established in sub-
paragraph (F), the Copyright Royalty Adju-
dication Board shall cause notice to be pub-
lished in the Federal Register of the initi-
ation of voluntary negotiation proceedings
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for the purpose of determining reasonable
terms and rates of royalty payments for the
activities specified in subparagraph (A) until
the effective date of any new terms and rates
established pursuant to this subparagraph or
subparagraph (D) or (F), or such other date
(regarding digital phonorecord deliveries) as
the parties may agree.’’;

(B) in the third sentence by striking ‘‘Li-
brarian of Congress’’ and inserting ‘‘Copy-
right Royalty Adjudication Board’’;

(2) by amending subparagraph (D) to read
as follows:

‘‘(D) In the absence of license agreements
negotiated under subparagraphs (B) and (C),
upon the filing of a petition in accordance
with section 808(a), the Copyright Royalty
Adjudication Board shall, pursuant to chap-
ter 8, conduct a proceeding to determine and
publish in the Federal Register a schedule of
rates and terms. Such rates and terms shall
distinguish between—

‘‘(i) digital phonorecord deliveries where
the reproduction or distribution of a phono-
record is incidental to the transmission
which constitute the digital phonorecord de-
livery, and

‘‘(ii) digital phonorecord deliveries in gen-
eral.
In addition to the objectives set forth in sec-
tion 807(a), in establishing or adjusting rates
and terms, the Board may consider rates and
terms under voluntary license agreements
negotiated as provided in subparagraphs (B)
and (C). The Board, upon the approval of the
Register of Copyrights, shall also establish
requirements by which copyright owners
may receive reasonable notice of the use of
their works under this section, and under
which records of such use shall be kept and
made available by persons making digital
phonorecord deliveries.’’;

(3) in subparagraph (E)(i) in the first sen-
tence by striking ‘‘Librarian of Congress’’
and inserting ‘‘Copyright Royalty Adjudica-
tion Board’’; and

(4) in subparagraph (F) by striking ‘‘Li-
brarian of Congress’’ and inserting ‘‘ Copy-
right Royalty Adjudication Board, upon the
approval of the Register of Copyrights,’’.

(d) NEGOTIATED LICENSES FOR PUBLIC PER-
FORMANCES BY MEANS OF COIN-OPERATED
PHONORECORD PLAYERS.—Section 116 of title
17, United States Code, is amended—

(1) by amending subsection (b)(2) to read as
follows:

‘‘(2) RATE ADJUSTMENT PROCEEDING.—Par-
ties not subject to such a negotiation may
determine, by a rate adjustment proceeding
in accordance with the provisions of chapter
8, the terms and rates and the division of
fees described in paragraph (1).’’; and

(2) in subsection (c)—
(A) in the subsection heading by striking

‘‘COPYRIGHT ROYALTY ARBITRATION PANEL’’
and inserting ‘‘COPYRIGHT ROYALTY ADJU-
DICATION BOARD’’; and

(B) by striking ‘‘a copyright arbitration
royalty panel and inserting ‘‘the Copyright
Royalty Adjudication Board’’.

(e) USE OF CERTAIN WORKS IN CONNECTION
WITH NONCOMMERCIAL BROADCASTING.—Sec-
tion 118 of title 17, United States Code, is
amended—

(1) in subsection (b)—
(A) by striking paragraph (1) and redesig-

nating paragraphs (2) and (3) as paragraphs
(1) and (2), respectively;

(B) in paragraph (1), as so redesignated, by
striking ‘‘Librarian of Congress’’ and insert-
ing ‘‘Copyright Royalty Adjudication
Board’’;

(C) in paragraph (2), as so redesignated—
(i) by striking ‘‘paragraph (2)’’ each place

it appears and inserting ‘‘paragraph (1)’’;
(ii) by striking ‘‘Librarian of Congress’’ the

first place it appears and inserting ‘‘Copy-
right Royalty Adjudication Board’’;

(iii) by striking ‘‘Librarian of Congress’’
the second and third places it appears and in-
serting ‘‘Board’’; and

(iv) by striking ‘‘Librarian of Congress’’
the last place it appears and inserting
‘‘Board, upon the approval of the Register of
Copyrights,’’;

(2) in subsection (c)—
(A) by striking ‘‘1997’’ and inserting ‘‘2002’’;

and
(B) by striking ‘‘Librarian of Congress’’

and inserting ‘‘Copyright Royalty Adjudica-
tion Board, upon the approval of the Reg-
ister of Copyrights,’’;

(3) in subsection (d)—
(A) by striking ‘‘(b)(2)’’ and inserting

‘‘(b)(1)’’; and
(B) by striking ‘‘a copyright arbitration

royalty panel under subsection (b)(3)’’ and
inserting ‘‘the Copyright Royalty Adjudica-
tion Board under subsection (b)(2)’’; and

(4) in subsection (e), by striking para-
graphs (1) and (2).

(f) DIGITAL AUDIO RECORDING DEVICES AND

MEDIA.—
(1) ROYALTY PAYMENTS.—Section 1004(a)(3)

of title 17, United States Code, is amended in
the third sentence—

(A) by striking ‘‘the 6th year after the ef-
fective date of this chapter’’ and inserting
‘‘1998’’;

(B) by striking ‘‘Librarian of Congress’’ the
first place it appears and inserting ‘‘Copy-
right Royalty Adjudication Board’’; and

(C) by striking ‘‘Librarian of Congress’’ the
second place it appears and inserting
‘‘Board’’.

(2) ENTITLEMENT TO ROYALTY PAYMENTS.—
Section 1006(c) of title 17, United States
Code, is amended by striking ‘‘Librarian of
Congress shall convene a copyright arbitra-
tion royalty panel which’’ and inserting
‘‘Copyright Royalty Adjudication Board’’.

(3) PROCEDURES FOR DISTRIBUTING ROYALTY

PAYMENTS.—Section 1007 of title 17, United
States Code, is amended—

(A) in subsection (a)(1)—
(i) by striking ‘‘after the calendar year in

which this chapter takes effect’’;
(ii) by striking ‘‘Librarian of Congress’’ the

first place it appears and inserting ‘‘Copy-
right Royalty Adjudication Board’’; and

(iii) by striking ‘‘Librarian of Congress’’
the second place it appears and inserting
‘‘Board’’;

(B) in subsection (b)—
(i) by amending the first sentence to read

as follows: ‘‘After the first day of March of
each year, the Copyright Royalty Adjudica-
tion Board shall determine whether there ex-
ists a controversy concerning the distribu-
tion of royalty payments under section
1006(c).’’; and

(ii) by striking ‘‘Librarian of Congress’’
each place it appears and inserting ‘‘Board’’;
and

(C) in subsection (c)—
(i) by amending the first sentence to read

as follows: ‘‘If the Copyright Royalty Adju-
dication Board finds the existence of a con-
troversy, the Board shall, pursuant to chap-
ter 8 of this title, conduct a proceeding to de-
termine the distribution of royalty pay-
ments.’’;

(ii) by striking ‘‘Librarian of Congress’’
each place it appears and inserting ‘‘Board’’;
and

(iii) by striking ‘‘Librarian under this sec-
tion’’ and inserting ‘‘Board under this sec-
tion. The action of the Board to distribute
royalty fees may precede the declaration of a
controversy if all parties to the proceeding
file a petition with the Board requesting
such distribution, except that such amount
may not exceed 50 percent of the amounts on
hand at the time of the request.’’.

(4) ADJUDICATION OF CERTAIN DISPUTES.—
Section 1010 of title 17, United States Code,
is amended—

(A) by amending the section heading to
read as follows:

‘‘§ 1010. Adjudication of certain disputes’’;
(B) in subsection (a)—
(i) in the subsection heading by striking

‘‘ARBITRATION’’ and inserting ‘‘ADJUDICA-
TION’’; and

(ii) by striking ‘‘mutually agree to binding
arbitration for the purpose of determining’’
and inserting ‘‘petition the Copyright Roy-
alty Adjudication Board to determine’’;

(C) by striking subsection (b) and redesig-
nating subsections (c) and (d) as subsections
(b) and (c), respectively;

(D) in subsection (b), as so redesignated, by
striking ‘‘arbitration’’ each place it appears
and inserting ‘‘adjudication’’;

(E) by amending subsection (c), as so redes-
ignated, to read as follows:

‘‘(c) ADJUDICATION PROCEEDING.—The Copy-
right Royalty Adjudication Board shall con-
duct an adjudication proceeding with respect
to the matter concerned, pursuant to chap-
ter 8 of this title. The parties to the proceed-
ing shall bear the entire costs thereof in
such manner and proportion as the Board
shall direct.’’; and

(F) by striking subsections (e), (f), and (g).
SEC. 10. TECHNICAL AMENDMENTS.

(a) CLERICAL AMENDMENT TO CHAPTER 10 OF
TITLE 17, UNITED STATES CODE.—The item re-
lating to section 1010 in the table of contents
for chapter 10 of title 17, United States Code,
is amended to read as follows:

‘‘1010. Adjudication of certain disputes.’’.

(b) CLERICAL AMENDMENT TO CHAPTER 9 OF
TITLE 17, UNITED STATES CODE.—The item re-
lating to section 903 in the table of contents
for chapter 9 of title 17, United States Code,
is amended to read as follows:

‘‘903. Ownership, transfer, licensing, and rec-
ordation.’’.

(c) CLERICAL AMENDMENT TO TABLE OF
CHAPTERS.—The item relating to chapter 6 in
the table of chapters for title 17, United
States Code, is amended to read as follows:

‘‘6. Manufacturing Requirements and
Importation .................................. 601’’.

SEC. 11. RETRANSMISSION CONSENT.
Section 325(b) of the Communications Act

of 1934 (47 U.S.C. 325(b)) is amended—
(1) by striking paragraphs (1) and (2) and

inserting the following:
‘‘(b)(1) No cable system or other multi-

channel video programming distributor shall
retransmit the signal of a broadcasting sta-
tion, or any part thereof, except—

‘‘(A) with the express authority of the sta-
tion;

‘‘(B) pursuant to section 614, in the case of
a station electing, in accordance with this
subsection, to assert the right to carriage
under such section; or

‘‘(C) pursuant to section 337, in the case of
a station electing, in accordance with this
subsection, to assert the right to carriage
under such section.

‘‘(2) The provisions of this subsection shall
not apply to—

‘‘(A) retransmission of the signal of a non-
commercial broadcasting station;

‘‘(B) retransmission of the signal of a
superstation by a satellite carrier to sub-
scribers for private home viewing if the orig-
inating station was a superstation on Janu-
ary 1, 1998;

‘‘(C) retransmission of the signal of a
broadcasting station that is owned or oper-
ated by, or affiliated with, a broadcasting
network directly to a home satellite an-
tenna, if the household receiving the signal
is located in an area in which such station
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may not assert its rights not to have its sig-
nal duplicated under the Commission’s net-
work nonduplication regulations; or

‘‘(D) retransmission by a cable operator or
other multichannel video programming dis-
tributor of the signal of a superstation if
such signal was obtained from a satellite
carrier and the originating station was a
superstation on January 1, 1998.’’;

(2) by adding at the end of paragraph (3)
the following new subparagraph:

‘‘(C) Within 45 days after the effective date
of the Copyright Compulsory License Im-
provement Act, the Commission shall com-
mence a rulemaking proceeding to revise the
regulations governing the exercise by tele-
vision broadcast stations of the right to
grant retransmission consent under this sub-
section, and such other regulations as are
necessary to administer the limitation con-
tained in paragraph (2). Such regulations
shall establish election time periods that
correspond with those regulations adopted
under subparagraph (B). The rulemaking
shall be completed within 180 days after the
effective date of the Copyright Compulsory
License Improvement Act.’’; and

(3) by adding at the end the following new
paragraph:

‘‘(7) For purposes of this subsection:
‘‘(A) The term ‘superstation’ means a tele-

vision broadcast station, other than a net-
work station, licensed by the Commission
that is secondarily transmitted by a satellite
carrier.

‘‘(B) The term ‘satellite carrier’ has the
meaning given that term in section 119(d) of
title 17, United States Code.’’.
SEC. 12. MUST-CARRY FOR SATELLITE CARRIERS

RETRANSMITTING TELEVISION
BROADCAST SIGNALS.

Title III of the Communications Act of 1934
is amended by inserting after section 336 the
following new section:
‘‘SEC. 337. CARRIAGE OF LOCAL TELEVISION SIG-

NALS BY SATELLITE CARRIERS.
‘‘(a) CARRIAGE OBLIGATIONS.—Each sat-

ellite carrier providing direct to home serv-
ice of a network station to subscribers lo-
cated within the local market of such sta-
tion shall offer to carry all television broad-
cast stations located within that local mar-
ket, subject to section 325(b). Carriage of ad-
ditional television broadcast stations within
the local market shall be at the discretion of
the satellite carrier, subject to section
325(b).

‘‘(b) DUPLICATION NOT REQUIRED.—Notwith-
standing subsection (a), a satellite carrier
shall not be required to offer to carry the
signal of any local television broadcast sta-
tion that substantially duplicates the signal
of another local television broadcast station
which is secondarily transmitted by the sat-
ellite carrier, or to offer to carry the signals
of more that one local television broadcast
station affiliated with a particular broadcast
network (as the term is defined by regula-
tion).

‘‘(c) CHANNEL POSITIONING.—Each signal
carried in fulfillment of the carriage obliga-
tions of a satellite carrier under this section
shall be carried on the satellite carrier chan-
nel number on which the local television
broadcast station is broadcast over the air,
or on the channel on which it was broadcast
on January 1, 1985, or on the channel it was
broadcast on January 1, 1998, at the election
of the station, or on such other channel num-
ber as is mutually agreed upon by the sta-
tion and the satellite carrier. Any dispute re-
garding the positioning of local television
broadcast stations shall be resolved by the
Commission.

‘‘(d) COMPENSATION FOR CARRIAGE.—A sat-
ellite carrier shall not accept or request
monetary payment or other valuable consid-
eration in exchange either for carriage of

local television broadcast stations in fulfill-
ment of the requirements of this section or
for channel positioning rights provided to
such stations under this section, except that
any such station may be required to bear the
costs associated with delivering a good qual-
ity signal to the principal headend of the
satellite carrier.

‘‘(e) REMEDIES.—
‘‘(1) COMPLAINTS BY BROADCAST STATIONS.—

Whenever a local television broadcast sta-
tion believes that a satellite carrier has
failed to meet its obligations under this sec-
tion, such station shall notify the carrier, in
writing, of the alleged failure and identify
its reasons for believing that the satellite
carrier is obligated to offer to carry the sig-
nal of such station or has otherwise failed to
comply with the channel positioning or repo-
sitioning or other requirements of this sec-
tion. The satellite carrier shall, within 30
days of such written notification, respond in
writing to such notification and either com-
mence to carry the signal of such station in
accordance with the terms requested or state
its reasons for believing that it is not obli-
gated to carry such signal or is in compli-
ance with the channel positioning and repo-
sitioning or other requirements of this sec-
tion. A local television broadcast station
that is denied carriage or channel position-
ing or repositioning in accordance with this
section by a satellite carrier may obtain re-
view of such denial by filing a complaint
with the Commission. Such complaint shall
allege the manner in which such satellite
carrier has failed to meet its obligations and
the basis for such allegations.

‘‘(2) OPPORTUNITY TO RESPOND.—The Com-
mission shall afford such satellite carrier
and opportunity to present data and argu-
ments to establish that there has been no
failure to meet its obligations under this sec-
tion.

‘‘(3) REMEDIAL ACTIONS; DISMISSAL.—Within
120 days after the date a complaint is filed,
the Commission shall determine whether the
satellite carrier has met its obligations
under this section. If the Commission deter-
mines that the satellite carrier has failed to
meet such obligations, the Commission shall
order the satellite carrier to reposition the
complaining station or, in the case of an ob-
ligation to carry a station, to commence car-
riage of the station and to continue such car-
riage for at least 12 months. If the Commis-
sion determines that the satellite carrier has
fully met the requirements of this section, it
shall dismiss the complaint.

‘‘(f) REGULATIONS BY COMMISSION.—Within
180 days after the effective of this section,
the Commission shall, following a rule-
making proceeding, issue regulations imple-
menting the requirements imposed by this
section.

‘‘(g) DEFINITIONS.—As used in this section:
‘‘(1) TELEVISION BROADCAST STATION.—The

term ‘television broadcast station’ means a
full-power television broadcast station, and
does not include a low-power or translator
television broadcast station.

‘‘(2) LOCAL MARKET.—The term ‘local mar-
ket’ means the designated market area in
which a station is located and—

‘‘(A) for a commercial television broadcast
station located in any of the 150 largest des-
ignated market areas, all commercial tele-
vision broadcast stations licensed to a com-
munity within the same designated market
area are within the same local market;

‘‘(B) for a commercial television broadcast
station that is located in a designated mar-
ket area that is not one of the 150 largest,
the local market includes, in addition to all
commercial television broadcast stations li-
censed to a community within the same des-
ignated market area, any station that is sig-
nificantly viewed, as such term is defined in

section 76.54 of the Commission’s regulations
(47 C.F.R. 76.54); and

‘‘(C) for a noncommercial educational tele-
vision broadcast station, the local market
includes any station that is licensed to a
community within the same designated mar-
ket area as the noncommercial educational
television broadcast station.

‘‘(3) DESIGNATED MARKET AREA.—The term
‘designated market area’ means a designated
market area, as determined by the Nielsen
Media Research and published in the DMA
Market and Demographic Report.’’.
SEC. 13. NETWORK NONDUPLICATION; SYN-

DICATED EXCLUSIVITY AND SPORTS
BLACKOUT.

(a) REGULATIONS.—
(1) IN GENERAL.—Within 45 days after the

effective date of this Act, the Federal Com-
munications Commission shall commence a
rulemaking to establish regulations that
apply network nonduplication protection,
syndicated exclusivity protection, and sports
blackout protection to the retransmission of
broadcast signals by satellite carriers to sub-
scribers for private home viewing. To the ex-
tent possible, such regulations shall, subject
to paragraph (2), include the same level of
protection accorded retransmissions of tele-
vision broadcast signals by cable systems for
network nonduplication (47 C.F.R. 76.92),
syndicated exclusivity (47 C.F.R. 151), and
sports blackout (47 C.F.R. 76.67).

(2) NETWORK NONDUPLICATION.—The net-
work nonduplication regulations required
under paragraph (1) shall allow a television
broadcast station in any local market to as-
sert nonduplication rights—

(A) against a satellite carrier throughout
such local market if that satellite carrier re-
transmits to subscribers for private home
viewing in such local market the signal of
another television broadcast station located
within such local market; or

(B) against all satellite carriers within the
zone in which the television broadcast sta-
tion may be received over-the-air, using con-
ventional consumer television receiving
equipment, as determined under regulations
prescribed by the Federal Communications
Commission, but such zone shall not extend
beyond such local market of such station.

(3) LOCAL MARKET DEFINED.—The term
‘‘local market’’ has the meaning provided in
section 337(g) of the Communications Act of
1934, as added by section 12 of this Act.

(b) DEFERRED APPLICABILITY OF AMEND-
MENTS TO SECTION 119 OF TITLE 17, UNITED
STATES CODE.—Notwithstanding the amend-
ments to section 119 of title 17, United States
Code, made by this Act, until the regulations
regarding network nonduplication protection
are established under subsection (a), the
statutory license under subsection (a) of
such section 119 for secondary transmissions
of primary transmissions of programming
contained in a primary transmission made
by a network station (as defined in section
119(d) of title 17, United States Code, as in ef-
fect on the day before the effective date of
this Act) shall be limited to secondary trans-
missions to persons who reside in unserved
households (as defined in section 119(d) of
title 17, United States Code, as in effect on
the day before the effective date of this Act).
SEC. 14. EFFECTIVE DATE.

This Act and the amendments made by
this Act shall take effect on January 1, 1999.

SECTION BY SECTION ANALYSIS OF THE COPY-
RIGHT COMPULSORY LICENSE IMPROVEMENT
ACT

SECTION 1

The title of the bill is the ‘‘Copyright Com-
pulsory License Improvement Act.’’

SECTION 2

Section 2 of the bill amends the section 119
satellite carrier compulsory license of the
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Copyright Act to create a statutory licens-
ing scheme that permits satellite carriers to
provide their subscribers with local and dis-
tant television broadcast signals, as well as
the national satellite feed of the Public
Broadcasting Service. Satellite carriers may
retransmit any television broadcast signals
to subscribers for private home viewing, pro-
vided that such retransmissions are in com-
pliance with the rules and regulations of the
Federal Communications Commission. Such
compliance would include syndicated exclu-
sivity, sports blackout and network non-
duplication protection for broadcasters, as
required by section 13 of the bill.

Section 2 requires satellite carriers to pro-
vide initial and updated lists to local tele-
vision stations identifying subscribers in the
local television station’s area who receive
satellite service and the names of the net-
work stations provided to those subscribers.
This will allow television stations to pre-
serve their network nonduplication rights
provided in section 13 of the bill.

Section 2 prohibits satellite carriers from
willfully altering the programming con-
tained on television broadcast signals and
the PBS national satellite feed that the car-
riers retransmit. In addition, satellite car-
riers are prohibited from unlawfully dis-
criminating against a distributor of satellite
retransmitted broadcast programming, and
any such unlawful discrimination con-
stitutes an act of copyright infringement
subject to the penalties of chapter 5 of the
Copyright Act. It is also copyright infringe-
ment for a satellite carrier to fail to submit
a statement of account and royalty fee nec-
essary to obtain the satellite compulsory li-
cense.

SECTION 3

Section 3 of the bill creates the terms and
conditions of the satellite compulsory li-
cense. Carriers must submit a statement of
account and royalty fee to the Copyright Of-
fice on a semiannual basis for subsequent
distribution to copyright owners. The roy-
alty fee for retransmission of distant tele-
vision broadcast stations, and the PBS na-
tional feed, is the royalty fee in effect on
date of enactment of the bill for retrans-
mission of distant television broadcast sig-
nals. There is no royalty fee for television
broadcast signals that are retransmitted to
subscribers who reside within the local mar-
kets of such signals.

The remainder of section 3 continues the
provisions of the existing law by prescribing
how the royalty fees are collected and main-
tained for distribution, and how copyright
owners of works contained on retransmitted
television broadcast signals and the PBS na-
tional feed may claim royalties.

SECTION 4

Section 4 of the bill contains definitions of
terms used in the section 119 compulsory li-
cense. Most of the definitions in the existing
law are carried forward. New provisions in-
clude a definition of ‘‘designated market
area’’ and ‘‘local market’’ for determining
royalty-free local retransmissions of broad-
cast signals, and a definition of the new PBS
national feed.

SECTION 5

Section 5 of the bill carries forward the
provision of existing law maintaining exclu-
sivity of the satellite license with the cable
compulsory license of the Copyright Act,
found at 16 U.S.C. 111. That is, a satellite
carrier making secondary transmissions of
television broadcast signals, and the PBS na-
tional feed, for private home viewing may
only do so under the terms of the section 119
license, and may not invoke the terms of the
section 111 cable license.

SECTION 6

Section 6 of the bill contains a conforming
amendment amending the table of contents
of chapter 1 of the Copyright Act.

SECTION 7

Section 7 of the bill completely revises
chapter 8 of the Copyright Act, replacing the
current Copyright Arbitration Royalty Pan-
els with a Copyright Royalty Adjudication
Board.

New section 801 of the Copyright Act estab-
lishes the Copyright Royalty Adjudication
Board within the U.S. Copyright Office.

New section 802 of the Copyright Act estab-
lishes the membership and qualifications of
the Board. New section 802(a) establishes
that the Board should be comprised of one
full-time Chief Administrative Copyright
Judge and at least two part-time Adminis-
trative Copyright Judges. It is left up to the
discretion of the Librarian of Congress, upon
the recommendation of the Register of Copy-
rights, to determine how many other part-
time Administrative Copyright Judges the
Board shall have. The determination should
be based on how many judges the Board will
need to conduct its business in a timely
manner.

New section 802(b) requires that the Chief
Administrative Copyright Judge be an attor-
ney with ten or more years of legal practice
and have experience either in administrative
hearings or court trials, and a demonstrated
knowledge of copyright law. Other Adminis-
trative Copyright Judges must possess exper-
tise in the business and economics of indus-
tries affected by the actions the Board takes.

New section 802(c) provides that the term
of the Board members shall be five years on
a staggered basis so that no more than one
term is due to expire in any one year. To
achieve this, the Librarian of Congress, upon
the recommendation of the Register of Copy-
rights, shall appoint some of the initial
Board members to shorter than five year
terms.

New section 802(d) provides compensation
for the members of the Board at the Senior
Level in accordance with the provisions of 5
U.S.C. § 5376.

New Section 803 of the Copyright Act pro-
vides for selection of the members of the
Board. New section 803(a) provides that the
Librarian of Congress, upon the rec-
ommendation of the Register of Copyrights,
selects the members of the Board. The Li-
brarian may only select those persons found
qualified under section 802(b) and found to
meet the financial conflict of interest stand-
ards adopted under section 805(a). The Li-
brarian may reselect, without limit, mem-
bers of the Board to additional terms. Sec-
tion 803(b) provides that actions taken by
the Board during those times will be valid,
notwithstanding any temporary vacancy.

New section 804 of the Copyright Act pro-
vides for the independence of the Board. New
section 804(a) provides that the Board shall
have decisional independence on the sub-
stantive matters before it. Board members
are neither to receive performance apprais-
als nor are they to be assigned duties incon-
sistent with their duties and responsibilities
as members of the Board.

New section 805 of the Copyright Act pro-
vides for removal and sanction of the mem-
bers of the Board. New section 805(a) pro-
vides that the Register of Copyrights shall
adopt regulations regarding the standards of
conduct that members of the Board are ex-
pected to maintain. The Register is specifi-
cally instructed to adopt regulations con-
cerning financial conflict of interest and ex
parte communications.

New section 805(b) provides that the Li-
brarian, upon the recommendation of the
Register of Copyrights, may remove or sanc-

tion a member of the Board, upon notice and
opportunity for hearing, for violation of any
of the standards of conduct adopted under
section 804(a). In addition, the Librarian may
also remove or sanction for misconduct, ne-
glect of duty, or any disqualifying physical
or mental disability.

New section 806 of the Copyright Act pro-
vides for the functions of the Board. New sec-
tion 806(a) enumerates the rate setting, roy-
alty distribution, and rulemaking functions
that are delegated to the Board. The Board
determines the rates for: cable retrans-
mission of broadcast signals, the making and
distributing of phonorecords by means other
than digital phonorecord delivery, satellite
carrier retransmission of broadcast signals,
and the importing and distributing or manu-
facturing and distributing of digital audio
recording devices.

The Board determines the rate and terms
for: the public performance of a sound re-
cording by means of a digital audio trans-
mission; the making and distributing of
phonorecords by means of a digital phono-
record delivery; the public performance of
music on jukeboxes; the use of music and
visual works by public broadcasting entities;
and the transmission to the public by a sat-
ellite carrier of a primary transmission of a
public telecommunications signal.

The Board accepts or rejects claims filed
by copyright owners to royalties deposited
with the Copyright Office in the cable fund,
the satellite carrier fund, and the digital
audio recording fund. Then, for those claims
that the Board accepts, the Board deter-
mines how much each claimant should re-
ceive from those funds.

The Board has jurisdiction to decide, when
petitioned, if a particular digital audio re-
cording device or digital audio recording
interface device is subject to the provisions
of chapter 10 for paying a royalty on the dis-
tribution of such devices.

The Board also has certain rulemaking au-
thority, some of which is upon the approval
of the Register of Copyrights, concerning the
filing of claims, the notice and record-
keeping requirements pertaining to some of
the compulsory licenses, and the Board’s
own procedures.

New section 806(b) provides that the cre-
ation of the Copyright Royalty Adjudication
Board does not diminish the authority of the
Register of Copyrights to establish regula-
tions interpreting the provisions and terms
of the Copyright Act.

New section 807 of the Copyright Act sets
out the factors for determining the royalty
fees for the section 114, 115, 116, 118 and 119
compulsory licenses of the Copyright Act.
The section also lists the factors that the
Board shall take into account when deter-
mining or adjusting royalty rates.

New section 808 of the Copyright Act pro-
vides for the institution of royalty distribu-
tion and rate adjustment proceedings under
the compulsory licenses. New section 808 in-
structs the Board when proceedings shall
occur, and whether the proceedings require a
petition to initiate them or whether they
commence automatically.

New section 809 of the Copyright Act de-
scribes the conduct of royalty distribution
and rate adjustment proceedings. New sec-
tion 809(a) provides that the Board shall con-
duct its proceedings in accordance with the
Administrative Procedure Act. New section
809(b) provides that the Board shall adopt its
own rules of procedures upon the approval of
the Register of Copyrights. New section
809(c) authorizes the Copyright Office, in its
discretion, to file formal pleadings with the
Board on any matter pending before the
Board. All Copyright Office pleadings shall
be formally filed and served on all the par-
ties to the proceeding. The Board may accept
or reject the advice of the Copyright Office.
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New section 809(d) provides that all actions

of the Board are by majority rule. New sec-
tion 809(e) allows the Board the discretion to
determine whether, in a particular proceed-
ing, one or three members should preside.
New section 809(f) permits all parties whose
claims are accepted or who have an interest
in the royalty rate to be set to participate in
the proceeding and submit relevant propos-
als and evidence.

New section 809(g) provides that, except as
provided in sections 118 and 119(c), the time
limit for the issuance of initial decisions in
proceedings with one presiding member shall
be six months from the declaration of the
controversy, and the time limit for initial
decisions in proceedings with three presiding
members shall be one year from the declara-
tion on the controversy.

New section 809(h) provides that the initial
decision shall contain the same level of rea-
soned decision-making that is required under
the Administrative Procedure Act, and take
into account the precedent of the decisions
of the Copyright Royalty Tribunal, the copy-
right arbitration royalty/panels and the deci-
sions of the Librarian of Congress made in
respect to the copyright arbitration royalty
panels.

New section 809(i) provides the parties to
the proceeding and the Register of Copy-
rights an opportunity to petition the entire
Board to reconsider any initial decision
issued by its presiding member or members.
If there are no petitions for reconsideration,
the initial decision becomes the final deci-
sion automatically. If there are petitions for
reconsideration, the entire Board considers
the petition, and issues a final decision. The
final decision of the entire Board constitutes
final agency action. Section 809(i) provides
that the time limits for filing petitions for
reconsideration, and for the entire Board to
issue the final decision shall be determined
by regulation.

New section 810 of the Copyright Act pro-
vides for judicial review of Board determina-
tions. New section 810(a) provides that when
the initial decision becomes the final deci-
sion, the Board shall have one week to pub-
lish the final decision in the Federal Reg-
ister. Parties aggrieved by the decision of
the Board shall have 30 days from the ap-
pearance of the final decision in the Federal
Register to appeal the decision to the United
States Circuit Court of Appeals for the Fed-
eral Circuit. In that case, the Board shall be
the defending party, and the Chairperson of
the Board shall refer the conduct of the
Board’s defense to the Department of Jus-
tice. Notwithstanding the pendency of any
appeal, persons who would pay the royalty
rates adjusted by the Board’s decision are
still obligated to pay the adjusted rate and,
if applicable, to file a statement of account
with the Copyright Office.

New section 810(b) provides that judicial
review of the Board’s final decision is in ac-
cordance with the Administrative Procedure
Act.

New section 811 delineates various admin-
istrative matters related to administration
of the compulsory licenses. New section
811(a) instructs the Librarian of Congress,
upon the recommendation of the Register of
Congress, to provide the Board with the nec-
essary administrative services and personnel
support it needs. Personnel support may in-
clude the services of experts such as a stat-
istician or an economist, when a particular
proceeding requires such expertise.

New section 811(b) delegates to the Board
the authority to publish in the Federal Reg-
ister notices of the Board’s actions in its
proceedings, and such regulations as the
Board has been delegated the exclusive right
to adopt. New section 811(c) authorizes the
Librarian of Congress to assess fees for the
reasonable costs incurred in a rate making
proceeding from those parties interested in

participating in the proceeding. The section
further authorizes the Register of Copyrights
to deduct from the ratemaking fees and from
the royalty fees deposited with the Copy-
right Office the reasonable costs incurred by
the Copyright Office and the Board.

New section 811(d) provides that notwith-
standing any ceiling imposed on the full-
time equivalent positions in the Library of
Congress, the members of the Board or em-
ployees in support of the Board do not count
in the calculation of that ceiling.

New section 811(e) provides that when the
Register of Copyright submits to Congress
the budget of the Copyright Office, the Reg-
ister shall identify the portion intended for
the Board with a statement assessing the
Board’s budgetary needs.

Section 811(f) provides that the Board shall
prepare its own annual report and it shall be
included in the Copyright Office’s annual re-
port.

Section 812 provides a rule of construction
continuing the general power of the Register
of Copyrights to establish regulations gov-
erning the Copyright Act, and makes tech-
nical and conforming amendments, including
providing for appeals from decisions of the
Board to the Court of Appeals for the Fed-
eral Circuit.

SECTION 8

Section 8 of the bill provides transitional
rules for the establishment of the Board. For
example, prior to the constituting of the
Board, the Register of Copyrights shall adopt
the Board’s rules of procedure, but that when
the Board is constituted, it may adopt sup-
plemental or superseding regulations, upon
the approval of the Register of Copyrights.

The section also provides that copyright
arbitration royalty panels that have already
been convened at the time of the passage of
this act may continue and complete their
proceeding, unless the Register of Copy-
rights, finds for good cause, that the pro-
ceeding should be discontinued. For those
proceedings that continue, the report of the
copyright arbitration royalty panels shall be
submitted to the Librarian of Congress, or
the Librarian may, in his discretion, direct
the panel to submit the report to the Board.
If there are any appeals pending of a decision
of a copyright arbitration royalty panel that
are eventually remanded by the Court, the
remanded case shall go to the Board, not to
a reconvened copyright arbitration royalty
panel.

SECTION 9

Section 9 of the bill contains conforming
amendments to substitute the Copyright
Royalty Adjudication Board for the copy-
right arbitration royalty panels and the Li-
brarian of Congress wherever appropriate.

SECTION 10

Section 10 makes technical and conforming
amendments.

SECTION 11

Section 11 amends the section 325 of the
Communications Act to provide that sat-
ellite carriers must in certain circumstances
obtain retransmission permission from a
broadcaster before they can retransmit the
signal of a network broadcast station. Like
the regime applicable to the cable industry,
network broadcasters are afforded the option
of either granting retransmission consent, or
they may elect must-carry status as pro-
vided in section 12 of the bill. All satellite
carriers that provide local service of tele-
vision network stations must obtain either
retransmission consent of the local broad-
casters, or carry their signals subject to the
must-carry provisions.

Section 11 does exempt carriage of certain
broadcast stations from the retransmission
consent requirement. Retransmission con-
sent does not apply to noncommercial broad-
casting stations, and superstations that ex-
isted as superstations on January 1, 1998.

Also exempt from the retransmission con-
sent requirement is retransmission of a net-
work station to a household that is not sub-
ject to the network nonduplication protec-
tion provided in section 13 of the bill. The
purpose of this provision is to allow subscrib-
ers who reside in the designated market area
of a network affiliate, but do not live in an
area where the relevant local stations can
request network nonduplication (assuring
that a subscriber does not or cannot other-
wise receive the signal of the local affiliate)
to obtain a distant signal of the same net-
work from their satellite carrier.

Section 11 also directs the Federal Commu-
nications Commission to, within 45 days of
enactment of the bill, commence a rule-
making proceeding to adopt regulations gov-
erning the exercise of retransmission rights
for satellite retransmissions for private
home viewing.

SECTION 12

Section 12 of the bill creates must-carry
obligations for satellite carriers retransmit-
ting television broadcast signals. The provi-
sions are similar to those applicable to the
cable industry. Any satellite carrier that re-
transmits a network television broadcast
signal to subscribers residing within the
local market of that signal, must offer to
carry all the television stations in the local
market to subscribers residing in the local
market. This approach of ‘‘carry one, then
carry all’’ is subject to the retransmission
consent election of section 11 of the bill.
Thus, a satellite carrier does not have to
carry a local television broadcast station if
the station elects retransmission consent
rather than must-carry. The ‘‘local market’’
of a broadcast station is defined as the sta-
tion’s Designated Market Area, as deter-
mined by Nielsen Media Research.

Section 12 tracks the cable must-carry pro-
visions of the 1992 Cable Act by relieving sat-
ellite carriers from the burden of having to
carry more than one affiliate of the same
network if both of the affiliates are located
in the same local market. Local broadcasters
are also afforded channel positioning rights,
and are required to provide a good quality
signal to the satellite carrier’s principal
headend in order to assert must-carry rights.
Satellite carriers are forbidden from obtain-
ing compensation from local broadcasters in
exchange for carriage. Section 12 also pro-
vides a means for broadcasters to seek re-
dress from the Federal Communications
Commission for violations of the must-carry
obligations.

SECTION 13

Section 13 of the bill directs the Federal
Communications Commission, within 45 days
of enactment of the bill, to commence rule-
making proceedings to impose network non-
duplication protection, syndicated exclusiv-
ity and sports blackout protection on sat-
ellite retransmissions of television broadcast
signals for private home viewing. The regula-
tions to be adopted are to be similar to those
currently in force for retransmissions of tel-
evision broadcast signals by cable systems,
to the extent possible, recognizing that there
are technological and other differences be-
tween cable and satellite.

In adopting network nonduplication pro-
tection rules, the Commission is directed to
adopt rules that permit satellite carriers to
provide distant network signals to subscrib-
ers who reside within the designated market
area of a network station affiliated with the
same network but cannot receive an over-
the-air signal of the local affiliate, and fur-
ther do not receive the local signal from a
cable or satellite service. The purpose of this
provision is to prevent local affiliates from
asserting network nonduplication protection
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against subscribers who legitimately cannot
or do not receive the local network affiliate
signal, but allow stations to protect their
network exclusivity if they do. Thus, if the
satellite carrier serving a subscriber pro-
vides him or her with the local affiliate for
that designated market area, the satellite
carrier may not also provide such subscriber
with distant network signals affiliated with
the same network. Additionally, if a sub-
scriber can receive the local affiliate’s signal
over the air, the satellite carrier cannot pro-
vide distant network signals affiliated with
the same network. This replaces the current
‘‘white area’’ system, based on the Grade-B
contour of a station enforceable in court,
with rules prescribed and overseen by the
FCC, once the FCC establishes rules.

SECTION 14

This section provides that the bill shall be-
come effective on January 1, 1999.

Mr. LEAHY. Mr. President, today I
am introducing a bill with Chairman
HATCH concerning satellite television
that I hope will prove to be good news
for consumers throughout the nation
and in Vermont.

I greatly appreciate this opportunity
to work with Chairman HATCH and Sen-
ator KOHL.

We intend for this bill to lead to
head-to-head competition between
cable and satellite TV providers. This
should open more choices and services
to Vermonters, at lower prices. The bill
also will allow householders who want
to subscribe to this new satellite TV
service to receive all local Vermont TV
stations by satellite. The goal is to
offer Vermonters more choices, more
TV selections—and especially of local
programming—but at lower rates.

In areas of the country where there is
this full competition with cable provid-
ers, rates to customers are consider-
ably lower. I helped foster the home
satellite industry with passage of the
Satellite Home Viewer Act in 1988 and
the extension of that act in 1994. Now it
is time for the home satellite industry
to offer a competitive alternative to
cable. It is my hope that we can foster
that competition and do so in a way
that preserves the local perspective
and service provided by the local net-
work affiliate system.

This bill is intended to permit sat-
ellite TV providers to offer the net-
works through their local TV channels
to viewers throughout Vermont and a
full complement of superstations and
movies. This means that local Vermont
TV stations will be available over sat-
ellite to many areas of Vermont cur-
rently unserved by satellite or by
cable.

I have received scores of letters from
Vermonters who have complained
about the current situation. Under cur-
rent law, it is illegal for satellite TV
providers to offer local TV channels
over a satellite dish when you live in a
area where you are likely to get a clear
TV signal with a regular rooftop an-
tenna.

This means that thousands of Ver-
monters living in or near Burlington
cannot receive local signals over their
satellite dishes. I understand their
frustration. At our farm in Middlesex,

we receive signals from one and a half
stations.

This bill is intended to adjust the
statutory copyright licenses in order to
allow satellite carriers to offer local
TV signals to viewers no matter where
they live in Vermont. To take advan-
tage of this opportunity, satellite car-
riers will in general have to follow the
rules that cable providers have to fol-
low. This will mean that they must
carry all full-power local Vermont TV
stations in their TV offering.

Today, Vermonters receive satellite
signals with programming from sta-
tions in other states. In other words,
they would get a CBS station from an-
other state but not WCAX, the Bur-
lington CBS affiliate. I hope that our
bill will correct this upside-down situa-
tion and make network programming
available to all, while preserving local
programming and respecting the affili-
ate system.

By allowing satellite providers to
offer a larger variety of programming,
including local stations, the satellite
industry would be able to compete with
cable, and the cable industry will be
competing with satellite carriers.
Cable will continue to be a highly ef-
fective competitor with its ability to
offer extremely high-speed Internet
connections to homes and businesses.

A major reason I voted against the
Telecommunications Act of 1996—and I
was only one of five who voted against
that bill—was my fear that cable, sat-
ellite and telephone rates would go up
significantly in rural states. I wish I
had been wrong, but the rates, in fact,
have been climbing since then. When
fully implemented this bill should re-
verse that trend as has been the case in
cities where there were competitors to
cable.

The second major improvement in
this bill is that satellite carriers that
offer local Vermont channels in their
mix of programming will be able to
reach Vermonters throughout our
state. The system will be based on re-
gions called Designated Market Areas,
or DMAs, established through market-
ing surveys done by the Nielsen Cor-
poration ratings organization.

Vermont has one large DMA covering
most of the state and part of the Adi-
rondacks in New York—the Bur-
lington-Plattsburg DMA—and parts of
two smaller ones in Bennington County
(the Albany-Schenectady-Troy DMA)
and in Windham County (the Boston
DMA).

Over time those two counties could
be included in the Burlington-
Plattsburg DMA depending on market-
ing, advertising and other demographic
factors that Nielsen Corporation exam-
ines.

This new satellite system is not yet
available. Companies are preparing to
launch spot-beam satellites to take ad-
vantage of this bill. I encourage them
to do so. Using current technology, sig-
nals would be provided by spot-beam
satellites using some 150 regional
uplink sites throughout that nation to

beam local signals up to two satellites.
Those satellites would use 60 spot
beams to send those local signals, re-
ceived from the regional uplinks, back
to satellite dish owners. High-defini-
tion TV would be offered under this
system at a later date.

Under this bill, and using this spot-
beam technology, home owners with
satellite dishes in downtown Bur-
lington, and in almost every county in
Vermont, would receive all the full-
power TV stations in the Burlington-
Plattsburg DMA, including Vermont
public television. Therefore, subscrib-
ers to the new satellite technology
would be able to receive WPTZ, WCAX,
WNNE, Vermont public television, and
other full-power broadcast stations,
throughout most of Vermont.
Bennington residents would receive the
stations in the Schenectady-Albany-
Troy DMA. Windham County residents
would receive full power stations in the
Boston DMA.

As I mentioned earlier, Bennington
and Windham Counties could be in-
cluded in the Burlington-Plattsburg
DMA at a later date as the demo-
graphics of the region evolve, or as
technology changes.

Under this bill, Vermonters will have
more choices. Those who want this new
satellite service will be allowed to sign
up in the next couple of years or keep
their present satellite service.

Those who want to stick with cable,
or with regular broadcast TV, are able
to continue their viewing in those
ways. Since technology advances so
quickly, other systems could be devel-
oped before this bill is fully imple-
mented that would provide other serv-
ice but using different technologies.

I share the frustration of so many
that laws and regulations in this case
have tended to frustrate consumer
choices and stifle technology. That is
not the way it should be. It is time to
update our satellite viewing laws to en-
courage full and vigorous competition
with the cable industry and expand
viewer options.

Mr. KOHL. Thank you, Mr. Presi-
dent. Along with my colleagues, Sen-
ators HATCH and LEAHY, I rise in sup-
port of the Copyright Compulsory Li-
cense Improvement Act of 1997. This
proposal, although clearly not a final
product, is an important step forward
in creating true competition between
satellite and cable television. And that
is an important step forward for con-
sumers.

Mr. President, this bill generally
takes the right approach. It gives sat-
ellite carriers the ability to provide
the one thing that consumers want
most: local television broadcast sig-
nals. In return, the satellite carriers
must comply with FCC regulations
governing syndicated exclusivity,
sports blackout protection, and net-
work nonduplication. The measure also
creates a retransmission consent proc-
ess, and establishes certain ‘‘must
carry’’ obligations on satellite carriers
that rebroadcast local signals. As a
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general premise, it seems only fair that
the benefits of carrying local signals
should be balanced with reasonable
regulatory burdens that are consistent
with cable’s obligations. But we should
also look at reducing at least some of
the ‘‘must carry’’ burdens—for exam-
ple, why should any provider be re-
quired to carry the Home Shopping
Network, which is predominantly com-
mercial?

So what does all this mean for busi-
nesses and consumers? Hopefully, it
will create more availability and af-
fordability in television programs. And
it will help to preserve local television
stations, who provide all of us with
vital information like news, weather,
and special events—especially sports.
We ought to get moving on this sooner,
rather than later. It would be a mis-
take to wait until just before the li-
cense expires in 1999.

This measure replaces the Copyright
Arbitration Royalty Panels with a
Copyright Royalty Adjudication Board.
In addition to its clever new acronym
(‘‘CRAB’’), the Board in the future will
hopefully find a better way to create
parity in the fees that cable and sat-
ellite providers pay in copyright royal-
ties. This time around, however, it
would be wise to lower legislatively the
recently proposed 27 cent rate.

In any event, we should view the
Copyright Compulsory License Im-
provement Act as a point of departure
rather than a final product. I am hope-
ful we can work with the Commerce
Committee, which clearly has an im-
portant role to play in many of these
matters. This measure is a significant
step in promoting competition, and
Senators HATCH and LEAHY deserve
enormous credit for creating a con-
structive approach, which can only
benefit consumers nationwide. I urge
my colleagues to join me in supporting
it.

f

SENATE CONCURRENT RESOLU-
TION 80—CONCERNING SURVIVOR
BENEFITS FOR WIDOWS AND
WIDOWERS OF RAILROAD RETIR-
EES

Ms. MOSELEY-BRAUN submitted
the following concurrent resolution;
which was referred to the Committee
on Labor and Human Resources:

S. CON. RES. 80
Whereas for years, many in the railroad in-

dustry have argued that annuities paid to
widows and widowers under the Railroad Re-
tirement Act of 1974 are inadequate;

Whereas during the lifetime of the em-
ployee and the spouse, the employee receives
a full annuity and so does the spouse;

Whereas after the employee’s death, how-
ever, only a widow’s or widower’s annuity is
payable, which under current law is less than
that widow or widower received as a spouse
in the month before the employee’s death;

Whereas this widow’s or widower’s annuity
is often found inadequate and leaves the sur-
vivor with less than the amount of income
needed to meet ordinary and necessary living
expenses; and

Whereas no outside contributions from the
American taxpayer are needed, and any

changes will be paid for from within the rail-
road industry itself: Now, therefore, be it

Resolved by the Senate (the House of Rep-
resentatives concurring), That—

(1) Congress recognizes the concern of
many in the railroad industry that the wid-
ow’s and widower’s annuity under the cur-
rent system is inadequate and often leaves
the survivor with less than the amount of in-
come needed to meet ordinary and necessary
living expenses;

(2) Congress also recognizes that a process
of dialogue must take place among all par-
ties of the railroad community including rail
labor, management, and retiree organiza-
tions before railroad annuity legislation can
be enacted; and

(3) because of the self-sufficient and unique
nature of the Railroad Retirement System,
Congress urges and exhorts all parties of the
railroad community, including rail labor,
management, and retiree organizations to
find a suitable way to fund an amendment
that would improve the survivor benefits
component to the Railroad Retirement Act
of 1974.

Ms. MOSELEY-BRAUN. Mr. Presi-
dent, today I am submitting a concur-
rent resolution calling on railroad em-
ployers, employees, and retiree organi-
zations to work together to provide for
a secure retirement for widows and
widowers of railroad employees.

Currently, when a railroad employee
retires, that retiree and his or her
spouse receive 145 percent of the retir-
ee’s full retirement annuity. When that
retiree dies, however, his or her spouse
loses 100 percent of the retiree’s annu-
ity, leaving only a 45 percent survivor’s
benefit. The result can be that widows
and widowers of railroad employees no
longer have sufficient income on which
to live.

In Illinois alone, there are over 50,000
railroad retirees. Over three-quarters
of these men and women are married. If
nothing is done to correct these retire-
ment inequities, the spouses of these
retirees risk spending their final years
in poverty.

Many in the railroad industry ac-
knowledge that these survivor benefits
are inadequate. While railroad employ-
ees and employers pay substantially
higher employment taxes than compa-
nies covered by Social Security, the
higher taxes are not reflected in the
level of benefits to which widows and
widowers of retirees are entitled.

This resolution calls on the railroad
industry to forge a consensus to solve
this problem. The resolution urges that
rail labor, management, and retiree or-
ganizations open discussions for ade-
quately funding an amendment to the
Railroad Retirement Act of 1974 to
modify the guaranteed minimum bene-
fit for widows and widowers whose an-
nuities are converted from a spouse to
a widow or widower annuity.

I introduced a provision to allow for
the payment of a survivor annuity to
divorced widows and widowers of rail-
road retirees as part of the Women’s
Pension Equity Act of 1996. Under cur-
rent law, a divorced spouse can receive
certain retiree benefits but these end
when the retiree dies. This loss of bene-
fits can be devastating for divorced
spouses who have been supporting
themselves in their old age.

I am working to correct this illogical
and unjust provision in the law, but
without increasing survivor benefits,
all widows and widowers, whether mar-
ried or divorced, are at risk. Having
survivor benefits today is not a guaran-
tee of a secure retirement.

This resolution requires no expendi-
tures of taxpayer funds, but merely ex-
presses the intent of Congress that the
issue of inadequate retirement income
for widows and widowers of railroad re-
tirees be resolved. This concurrent res-
olution was submitted in the House of
Representatives by Congressman Jack
Quinn, as House Concurrent Resolution
52.

I urge my colleagues to join me in
supporting this concurrent resolution
to improve retirement security for tens
of thousands of widows and widowers
across the country.

f

SENATE RESOLUTION—192—EX-
PRESSING THE SENSE OF THE
SENATE TO CHANGE THE CUL-
TURE OF ALCOHOL CONSUMP-
TION ON COLLEGE CAMPUSES

Mr. BIDEN submitted the following
resolution; which was referred to the
Committee on Labor and Human Re-
sources:

S. RES. 192

Whereas many college presidents rank al-
cohol abuse as the number one problem on
campus;

Whereas alcohol is a factor in the 3 leading
causes of death for individuals aged 15
through 24 (accidents, homicides, and sui-
cides);

Whereas more than any other group, col-
lege students tend to consume large numbers
of drinks in rapid succession with the inten-
tion of becoming drunk;

Whereas 84 percent of college students re-
port drinking alcohol during the school year,
with 44 percent of all college students quali-
fying as binge drinkers and 19 percent of all
college students qualifying as frequent binge
drinkers;

Whereas alcohol is involved in a large per-
centage of all campus rapes, violent crimes,
student suicides, and fraternity hazing acci-
dents;

Whereas heavy alcohol consumption on
college campuses can result in drunk driving
crashes, hospitalization for alcohol
overdoses, trouble with police, injury, missed
classes, and academic failure;

Whereas the second-hand effects of student
alcohol consumption range from assault,
property damage, and unwanted sexual ad-
vances, to interruptions in study or sleep, or
having to ‘‘babysit’’ another student who
drank too much; and

Whereas campus binge drinking can also
lead to the death of our Nation’s young and
promising students: Now, therefore, be it

Resolved,
SECTION 1. SHORT TITLE.

This resolution may be cited as ‘‘The Col-
legiate Initiative To Reduce Binge Drinking
Resolution’’.
SEC. 2. SENSE OF THE SENATE.

It is the sense of the Senate that, in an ef-
fort to change the culture of alcohol con-
sumption on college campuses, all institu-
tions of higher education should carry out
the following:
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(1) The president of the institution should

appoint a task force consisting of school ad-
ministrators, faculty, students, Greek sys-
tem representatives, and others to conduct a
full examination of student and academic
life at the institution. The task force should
make recommendations for a broad range of
policy and program changes that would serve
to reduce alcohol and other drug-related
problems. The institution should provide re-
sources to assist the task force in promoting
the campus policies and proposed environ-
mental changes that have been identified.

(2) The institution should provide maxi-
mum opportunities for students to live in an
alcohol-free environment and to engage in
stimulating, alcohol-free recreational and
leisure activities.

(3) The institution should enforce a ‘‘zero
tolerance’’ policy on the illegal consumption
of alcohol by its students and should take
steps to reduce the opportunities for stu-
dents, faculty, staff, and alumni to legally
consume alcohol on campus.

(4) The institution should vigorously en-
force its code of disciplinary sanctions for
those who violate campus alcohol policies.
Students with alcohol or other drug-related
problems should be referred to an on-campus
counseling program.

(5) The institution should adopt a policy of
eliminating alcoholic beverage-related spon-
sorship of on-campus activities. The institu-
tion should adopt policies limiting the ad-
vertisement and promotion of alcoholic bev-
erages on campus.

(6) Recognizing that school-centered poli-
cies on alcohol will be unsuccessful if local
businesses sell alcohol to underage or intoxi-
cated students, the institution should form a
‘‘Town/Gown’’ alliance with community
leaders. That alliance should encourage local
commercial establishments that promote or
sell alcoholic beverages to curtail illegal stu-
dent access to alcohol and adopt responsible
alcohol marketing and service practices.

Mr. BIDEN. Mr. President, over the
last two days we have been debating in
the Senate various amendments aimed
at curbing drunk driving—a devastat-
ing byproduct of alcohol consumption.
Today, I want to raise another alcohol-
related issue—that of drinking on col-
lege campuses.

In recent years, we have all heard the
stories about college students who are
dying because of alcohol. A drunk stu-
dent falls out of a dorm window in Vir-
ginia. Students from Massachusetts to
Mississippi die of alcohol poisoning—
drinking so much so fast that the alco-
hol literally kills them. In fact, so far
this academic year, there have been at
least 17 college students who have died
in binge drinking incidents.

Unfortunately, this is not an isolated
minority of college students. According
to surveys, 44 percent of college stu-
dents are binge drinkers, and nearly
one in every five college students is a
frequent binge drinker. This is not
what parents expect when they send
their kids off to college.

It is time for the culture on college
campuses to change.

So, today, I am submitting a sense-
of-the-Senate resolution calling on col-
lege and university administrators to
carry out activities to reduce alcohol
consumption on college campuses. This
resolution—the Collegiate Initiative to
Reduce Binge Drinking—was first sub-
mitted in the other body by Mr. KEN-

NEDY of Massachusetts. I want to com-
mend him for his initiative, and thank
him for allowing me to join in this ef-
fort.

Specifically, the resolution calls on
colleges and universities to appoint a
task force to establish a policy on re-
ducing alcohol and other drug-related
problems; provide students with the op-
portunity to live in an alcohol-free en-
vironment; enforce a zero tolerance
policy on the consumption of alcohol
by minors; and eliminate alcoholic bev-
erage-related sponsorship of on-campus
activities. It also encourages colleges
to work with local officials in the town
in which they are located.

These activities are very similar to
what is happening now at my state’s
largest college—the University of Dela-
ware—which, according to a study by
Harvard University, has had a binge
drinking rate 50 percent higher than
the national average. But, Mr. Presi-
dent, under the direction of the Univer-
sity’s President, David P. Roselle—
along with a grant from the Robert
Wood Johnson Foundation—the Uni-
versity is actively seeking to reduce
this rate and to reduce alcohol con-
sumption on campus. So far, it appears
to be working. In just one year—from
October 1996 to October 1997—there
were 30 fewer alcohol-related incidents
on campus.

The lesson is that if we take the
problem seriously and seriously ad-
dress the problem, we can make a dif-
ference. The lives of students can be
saved. I ask my colleagues to join me
in encouraging college administrators
to step up to the challenge—before the
problem gets any worse.

f

ADDITIONAL COSPONSORS

S. 356

At the request of Mr. GRAHAM, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 356, a bill to amend the
Internal Revenue Code of 1986, the Pub-
lic Health Service Act, the Employee
Retirement Income Security Act of
1974, the title XVIII and XIX of the So-
cial Security Act to assure access to
emergency medical services under
group health plans, health insurance
coverage, and the medicare and medic-
aid programs.

S. 1141

At the request of Mr. JOHNSON, the
name of the Senator from Alaska (Mr.
MURKOWSKI) was added as a cosponsor
of S. 1141, a bill to amend the Energy
Policy Act of 1992 to take into account
newly developed renewable energy-
based fuels and to equalize alternative
fuel vehicle acquisition incentives to
increase the flexibility of controlled
fleet owners and operators, and for
other purposes.

S. 1252

At the request of Mr. D’AMATO, the
name of the Senator from Nevada (Mr.
BRYAN) was added as a cosponsor of S.
1252, a bill to amend the Internal Reve-

nue Code of 1986 to increase the
amount of low-income housing credits
which may be allocated in each State,
and to index such amount for inflation.

S. 1286

At the request of Mr. JEFFORDS, the
name of the Senator from Texas (Mrs.
HUTCHISON) was added as a cosponsor of
S. 1286, a bill to amend the Internal
Revenue Code of 1986 to exclude from
gross income certain amounts received
as scholarships by an individual under
the National Health Corps Scholarship
Program.

S. 1379

At the request of Mr. DEWINE, the
names of the Senator from Pennsyl-
vania (Mr. SPECTER), the Senator from
Michigan (Mr. ABRAHAM) and the Sen-
ator from Arizona (Mr. KYL) were
added as cosponsors of S. 1379, a bill to
amend section 552 of title 5, United
States Code, and the National Security
Act of 1947 to require disclosure under
the Freedom of Information Act re-
garding certain persons, disclose Nazi
war criminal records without impair-
ing any investigation or prosecution
conducted by the Department of Jus-
tice or certain intelligence matters,
and for other purposes.

S. 1386

At the request of Mr. LEVIN, the
name of the Senator from Ohio (Mr.
GLENN) was added as a cosponsor of S.
1386, a bill to facilitate the remediation
of contaminated sediments in the wa-
ters of the United States.

S. 1395

At the request of Mr. SARBANES, the
name of the Senator from Maryland
(Ms. MIKULSKI) was added as a cospon-
sor of S. 1395, a bill to amend the High-
er Education Act of 1965 to provide for
the establishment of the Thurgood
Marshall Legal Educational Oppor-
tunity Program.

S. 1473

At the request of Mr. GRAHAM, the
name of the Senator from Nevada (Mr.
REID) was added as a cosponsor of S.
1473, a bill to encourage the develop-
ment of a commercial space industry
in the United States, and for other pur-
poses.

S. 1536

At the request of Mr. TORRICELLI, the
names of the Senator from Nevada (Mr.
REID) and the Senator from Texas (Mrs.
HUTCHISON) were added as cosponsors of
S. 1536, a bill to amend the Public
Health Service Act and Employee Re-
tirement Income Security Act of 1974
to require that group and individual
health insurance coverage and group
health plans provide coverage for
qualified individuals for bone mass
measurement (bone density testing) to
prevent fractures associated with
osteoporosis and to help women make
informed choices about their reproduc-
tive and post-menopausal health care,
and to otherwise provide for research
and information concerning
osteoporosis and other related bone
diseases.



CONGRESSIONAL RECORD — SENATE S1463March 5, 1998
S. 1589

At the request of Mr. HUTCHINSON,
the name of the Senator from Maine
[Ms. COLLINS] was added as a cosponsor
of S. 1589, a bill to provide dollars to
the classroom.

S. 1638

At the request of Mr. CONRAD, the
names of the Senator from Maryland
[Ms. MIKULSKI] and the Senator from
Maryland [Mr. SARBANES] were added
as cosponsors of S. 1638, a bill to help
parents keep their children from start-
ing to use tobacco products, to expose
the tobacco industry’s past misconduct
and to stop the tobacco industry from
targeting children, to eliminate or
greatly reduce the illegal use of to-
bacco products by children, to improve
the public health by reducing the over-
all use of tobacco, and for other pur-
poses.

S. 1647

At the request of Mr. LEVIN, his name
was added as a cosponsor of S. 1647, a
bill to reauthorize and make reforms to
programs authorized by the Public
Works and Economic Development Act
of 1965.

S. 1669

At the request of Mr. BOND, the name
of the Senator from Oklahoma [Mr.
INHOFE] was added as a cosponsor of S.
1669, a bill to restructure the Internal
Revenue Service and improve taxpayer
rights, and for other purposes.

S. 1673

At the request of Mr. HUTCHINSON,
the names of the Senator from Colo-
rado [Mr. CAMPBELL], the Senator from
Idaho [Mr. KEMPTHORNE], and the Sen-
ator from Arizona [Mr. KYL] were
added as cosponsors of S. 1673, a bill to
terminate the Internal Revenue Code
of 1986.

S. 1677

At the request of Mr. CHAFEE, the
names of the Senator from Ohio [Mr.
DEWINE], the Senator from Maine [Ms.
COLLINS], and the Senator from Nevada
[Mr. BRYAN] were added as cosponsors
of S. 1677, a bill to reauthorize the
North American Wetlands Conserva-
tion Act and the Partnerships for Wild-
life Act.

S. 1682

At the request of Mr. D’AMATO, the
name of the Senator from Ohio [Mr.
DEWINE] was added as a cosponsor of S.
1682, a bill to amend the Internal Reve-
nue Code of 1986 to repeal joint and sev-
eral liability of spouses on joint re-
turns of Federal income tax, and for
other purposes.

S. 1701

At the request of Ms. COLLINS, the
name of the Senator from Rhode Island
[Mr. CHAFEE] was added as a cosponsor
of S. 1701, a bill to amend the Higher
Education Act of 1965 in order to in-
crease the dependent care allowance
used to calculate Pell Grant Awards.

S. 1708

At the request of Mr. DASCHLE, the
names of the Senator from Georgia
[Mr. CLELAND] and the Senator from

Maryland [Ms. MIKULSKI] were added as
cosponsors of S. 1708, a bill to improve
education.

SENATE JOINT RESOLUTION 41

At the request of Mr. SARBANES, the
name of the Senator from Georgia [Mr.
CLELAND] was added as a cosponsor of
Senate Joint Resolution 41, a joint res-
olution approving the location of a
Martin Luther King, Jr., Memorial in
the Nation’s Capital.

SENATE CONCURRENT RESOLUTION 77

At the request of Mr. SESSIONS, the
names of the Senator from Nebraska
[Mr. HAGEL] and the Senator from New
Hampshire [Mr. GREGG) were added as
cosponsors of Senate Concurrent Reso-
lution 77, a concurrent resolution ex-
pressing the sense of the Congress that
the Federal government should ac-
knowledge the importance of at-home
parents and should not discriminate
against families who forego a second
income in order for a mother or father
to be at home with their children.

SENATE RESOLUTION 155

At the request of Mr. LOTT, the name
of the Senator from New York (Mr.
MOYNIHAN) was added as a cosponsor of
Senate Resolution 155, a resolution des-
ignating April 6 of each year as ‘‘Na-
tional Tartan Day’’ to recognize the
outstanding achievements and con-
tributions made by Scottish Americans
to the United States.

AMENDMENT NO. 1387

At the request of Mr. DOMENICI the
name of the Senator from New Mexico
(Mr. BINGAMAN) was added as a cospon-
sor of amendment No. 1387 proposed to
S. 1173, a bill to authorize funds for
construction of highways, for highway
safety programs, and for mass transit
programs, and for other purposes.

AMENDMENT NO. 1393

At the request of Mr. DOMENICI the
name of the Senator from New Mexico
(Mr. BINGAMAN) was added as a cospon-
sor of amendment No. 1393 proposed to
S. 1173, a bill to authorize funds for
construction of highways, for highway
safety programs, and for mass transit
programs, and for other purposes.

AMENDMENT NO. 1684

At the request of Mr. CHAFEE the
name of the Senator from Maine (Ms.
COLLINS) was added as a cosponsor of
amendment No. 1684 proposed to S.
1173, a bill to authorize funds for con-
struction of highways, for highway
safety programs, and for mass transit
programs, and for other purposes.

f

AMENDMENTS SUBMITTED

THE INTERMODAL SURFACE
TRANSPORTATION EFFICIENCY
ACT OF 1998

BINGAMAN (AND BYRD)
AMENDMENT NO. 1696

Mr. BINGAMAN (for himself and Mr.
BYRD) proposed an amendment to
amendment No. 1676 proposed by Mr.

CHAFEE to the bill (S. 1173) to authorize
funds for construction of highways, for
highway safety programs, and for mass
transit programs, and for other pur-
poses; as follows:

On page 236, between lines 16 and 17, insert
the following:
SEC. 14ll. BAN ON SALE OF ALCOHOL THROUGH

DRIVE-UP OR DRIVE-THROUGH
SALES WINDOWS.

(a) IN GENERAL.—Chapter 1 of title 23,
United States Code, is amended by inserting
after section 153 the following:
‘‘§ 154. Ban on sale of alcohol through drive-

up or drive-through sales windows
‘‘(a) WITHHOLDING OF APPORTIONMENTS FOR

NONCOMPLIANCE.—
‘‘(1) FISCAL YEAR 2000.—The Secretary shall

withhold 5 percent of the amount required to
be apportioned to any State under each of
paragraphs (1)(A), (1)(C), and (3) of section
104(b) on October 1, 2000, if the State does not
meet the requirements of paragraph (3) on
that date.

‘‘(2) SUBSEQUENT FISCAL YEARS.—The Sec-
retary shall withhold 10 percent (including
any amounts withheld under paragraph (1))
of the amount required to be apportioned to
any State under each of paragraphs (1)(A),
(1)(C), and (3) of section 104(b) on October 1,
2001, and on October 1 of each fiscal year
thereafter, if the State does not meet the re-
quirements of paragraph (3) on that date.

‘‘(3) REQUIREMENTS.—A State meets the re-
quirements of this paragraph if the State has
enacted and is enforcing a law (including a
regulation) that bans the sale of alcohol
through a drive-up or drive-through sales
window.

‘‘(b) PERIOD OF AVAILABILITY; EFFECT OF
COMPLIANCE AND NONCOMPLIANCE.—

‘‘(1) PERIOD OF AVAILABILITY OF WITHHELD
FUNDS.—

‘‘(A) FUNDS WITHHELD ON OR BEFORE SEP-
TEMBER 30, 2002.—Any funds withheld under
subsection (a) from apportionment to any
State on or before September 30, 2002, shall
remain available until the end of the third
fiscal year following the fiscal year for
which the funds are authorized to be appro-
priated.

‘‘(B) FUNDS WITHHELD AFTER SEPTEMBER 30,
2002.—No funds withheld under this section
from apportionment to any State after Sep-
tember 30, 2002, shall be available for appor-
tionment to the State.

‘‘(2) APPORTIONMENT OF WITHHELD FUNDS
AFTER COMPLIANCE.—If, before the last day of
the period for which funds withheld under
subsection (a) from apportionment are to re-
main available for apportionment to a State
under paragraph (1)(A), the State meets the
requirements of subsection (a)(3), the Sec-
retary shall, on the first day on which the
State meets the requirements, apportion to
the State the funds withheld under sub-
section (a) that remain available for appor-
tionment to the State.

‘‘(3) PERIOD OF AVAILABILITY OF SUBSE-
QUENTLY APPORTIONED FUNDS.—

‘‘(A) IN GENERAL.—Any funds apportioned
under paragraph (2) shall remain available
for expenditure until the end of the third fis-
cal year following the fiscal year in which
the funds are so apportioned.

‘‘(B) TREATMENT OF CERTAIN FUNDS.—Sums
not obligated at the end of the period re-
ferred to in subparagraph (A) shall lapse.

‘‘(4) EFFECT OF NONCOMPLIANCE.—If, at the
end of the period for which funds withheld
under subsection (a) from apportionment are
available for apportionment to a State under
paragraph (1), the State does not meet the
requirements of subsection (a)(3), the funds
shall lapse.’’.

(b) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 23, United States Code,
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is amended by inserting after the item relat-
ing to section 153 the following:

‘‘154. Ban on sale of alcohol through drive-up
or drive-through sales win-
dows.’’.

DORGAN (AND OTHERS)
AMENDMENT NO. 1697

Mr. DORGAN (for himself, Mr. LAU-
TENBERG, Mr. BUMBERS, Mr. CONRAD,
Mr. WELLSTONE, Mr. GLENN, Mr. BINGA-
MAN, Mr. INOUYE, Mr. TORRICELLI, and
Mr. REID) proposed an amendment to
amendment No. 1676 proposed by Mr.
CHAFEE to the bill, S. 1173, supra; as
follows:

At the end of subtitle D of title I, add the
following:
SEC. 14ll. OPEN CONTAINER LAWS.

(a) ESTABLISHMENT.—Chapter 1 of title 23,
United States Code, is amended by inserting
after section 153 the following:

‘‘§ 154. Open container requirements
‘‘(a) DEFINITIONS.—In this section:
‘‘(1) ALCOHOLIC BEVERAGE.—The term ‘alco-

holic beverage’ has the meaning given the
term in section 158(c).

‘‘(2) MOTOR VEHICLE.—The term ‘motor ve-
hicle’ means a vehicle driven or drawn by
mechanical power and manufactured pri-
marily for use on public highways, but does
not include a vehicle operated exclusively on
a rail or rails.

‘‘(3) OPEN ALCOHOLIC BEVERAGE CON-
TAINER.—The term ‘open alcoholic beverage
container’ has the meaning given the term in
section 410(i).

‘‘(4) PASSENGER AREA.—The term ‘pas-
senger area’ shall have the meaning given
the term by the Secretary by regulation.

‘‘(b) WITHHOLDING OF APPORTIONMENTS FOR
NONCOMPLIANCE.—

‘‘(1) FISCAL YEAR 2002.—The Secretary shall
withhold 5 percent of the amount required to
be apportioned to any State under each of
paragraphs (1)(A), (1)(C), and (3) of section
104(b) on October 1, 2001, if the State does not
have in effect a law described in paragraph
(3) on that date.

‘‘(2) SUBSEQUENT FISCAL YEARS.—The Sec-
retary shall withhold 10 percent (including
any amounts withheld under paragraph (1))
of the amount required to be apportioned to
any State under each of paragraphs (1)(A),
(1)(C), and (3) of section 104(b) on October 1,
2002, and on October 1 of each fiscal year
thereafter, if the State does not have in ef-
fect a law described in paragraph (3) on that
date.

‘‘(3) OPEN CONTAINER LAWS.—
‘‘(A) IN GENERAL.—For the purposes of this

section, each State shall have in effect a law
that prohibits the possession of any open al-
coholic beverage container, or the consump-
tion of any alcoholic beverage, in the pas-
senger area of any motor vehicle (including
possession or consumption by the driver of
the vehicle) located on a public highway, or
the right-of-way of a public highway, in the
State.

‘‘(B) MOTOR VEHICLES DESIGNED TO TRANS-
PORT MANY PASSENGERS.—For the purposes of
this section, if a State has in effect a law
that makes unlawful the possession of any
open alcoholic beverage container in the pas-
senger area by the driver (but not by a pas-
senger) of a motor vehicle designed, main-
tained, or used primarily for the transpor-
tation of persons for compensation, or to the
living quarters of a house coach or house
trailer, the State shall be deemed to have in
effect a law described in this subsection with
respect to such a motor vehicle for each fis-
cal year during which the law is in effect.

‘‘(c) PERIOD OF AVAILABILITY; EFFECT OF
COMPLIANCE AND NONCOMPLIANCE.—

‘‘(1) PERIOD OF AVAILABILITY OF WITHHELD
FUNDS.—

‘‘(A) FUNDS WITHHELD ON OR BEFORE SEP-
TEMBER 30, 2003.—Any funds withheld under
subsection (b) from apportionment to any
State on or before September 30, 2003, shall
remain available until the end of the third
fiscal year following the fiscal year for
which the funds are authorized to be appro-
priated.

‘‘(B) FUNDS WITHHELD AFTER SEPTEMBER 30,
2003.—No funds withheld under this section
from apportionment to any State after Sep-
tember 30, 2003, shall be available for appor-
tionment to the State.

‘‘(2) APPORTIONMENT OF WITHHELD FUNDS
AFTER COMPLIANCE.—If, before the last day of
the period for which funds withheld under
subsection (b) from apportionment are to re-
main available for apportionment to a State
under paragraph (1)(A), the State has in ef-
fect a law described in subsection (b)(3), the
Secretary shall, on the first day on which
the State has in effect such a law, apportion
to the State the funds withheld under sub-
section (b) that remain available for appor-
tionment to the State.

‘‘(3) PERIOD OF AVAILABILITY OF SUBSE-
QUENTLY APPORTIONED FUNDS.—

‘‘(A) IN GENERAL.—Any funds apportioned
under paragraph (2) shall remain available
for expenditure until the end of the third fis-
cal year following the fiscal year in which
the funds are so apportioned.

‘‘(B) TREATMENT OF CERTAIN FUNDS.—Sums
not obligated at the end of the period re-
ferred to in subparagraph (A) shall—

‘‘(i) lapse; or
‘‘(ii) in the case of funds apportioned under

section 104(b)(1)(A), lapse and be made avail-
able by the Secretary for projects in accord-
ance with section 118.

‘‘(4) EFFECT OF NONCOMPLIANCE.—If, at the
end of the period for which funds withheld
under subsection (b) from apportionment are
available for apportionment to a State under
paragraph (1)(A), the State does not have in
effect a law described in subsection (b)(3),
the funds shall—

‘‘(A) lapse; or
‘‘(B) in the case of funds withheld from ap-

portionment under section 104(b)(1)(A), lapse
and be made available by the Secretary for
projects in accordance with section 118.’’.

(b) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 23, United States Code,
is amended by inserting after the item relat-
ing to section 153 the following:
‘‘154. Open container requirements.’’.

DOMENICI (AND BINGAMAN)
AMENDMENT NO. 1698

Mr. DOMENICI (for himself and Mr.
BINGAMAN) proposed an amendment to
amendment No. 1676 proposed by Mr.
CHAFEE to the bill, S. 1173, supra; as
follows:

On page 337, after line 6, the chapter analy-
sis for Chapter 5 of Title 23, United States
Code is amended by striking ‘‘501. Definition
of Safety.’’ and inserting ‘‘501. Definitions’’.

On page 338, strike lines 2 through 8, and
insert the following:

‘‘§ 501. DEFINITIONS

‘‘In this chapter:
‘‘(1) SAFETY.—The term ‘safety’ includes

highway and traffic safety systems, research,
and development relating to vehicle, high-
way, driver, passenger, bicyclist, and pedes-
trian characteristics, accident investiga-
tions, communications, emergency medical
care, and transportation of the injured.

‘‘(2) FEDERAL LABORATORY.—The term
‘Federal laboratory’ includes a government-

owned, government-operated laboratory and
a government-owned, contractor-operated
laboratory.

BINGAMAN (AND DOMENICI)
AMENDMENTS NOS. 1699–1701

Mr. BINGAMAN (for himself and Mr.
DOMENICI) proposed three amendments
to amendment No. 1676 proposed by Mr.
CHAFEE to the bill, S. 1173, supra; as
follows:

AMENDMENT NO. 1699
On page 310, strike lines 9 through 17, and

insert the following:
‘‘§ 5211. Transactional authority

‘‘To further the objectives of this chapter,
the Secretary may make grants to, and enter
into contracts, cooperative agreements, and
other transactions with—

‘‘(1) any person or any agency or instru-
mentality of the United States;

‘‘(2) any unit of State or local government;
‘‘(3) any educational institution;
‘‘(4) any Federal laboratory; and
‘‘(5) any other entity.’’

AMENDMENT NO. 1700
On page 312, strike line 20 and all that fol-

lows through page 313, line 2, and insert the
following:

‘‘(B) to promote the exchange of informa-
tion on transportation-related research and
development activities among the operating
elements of the Department, other Federal
departments and agencies, Federal labora-
tories, State and local governments, col-
leges, and universities, industry, and other
private and public sector organizations en-
gaged in the activities;’’.

AMENDMENT NO. 1701
On page 317, strike lines 1 through 6, and

insert the following:
‘‘(2) identify and apply innovative research

performed by the Federal Government, Fed-
eral laboratories, academia, and the private
sector to the intermodal and multimodal
transportation research, development, and
deployment needs of the Department and the
transportation enterprise of the United
States;’’.

CHAFEE (AND OTHERS)
AMENDMENT NO. 1702

Mr. CHAFEE (for himself, Mr.
WYDEN, and Mr. GRAHAM) proposed an
amendment to amendment No. 1676
proposed by Mr. CHAFEE to the bill, S.
1173, supra; as follows:

On page 162, after the end of line 25, insert
the following:

‘‘(5) CONCURRENT PROCESSING.—The term,
‘concurrent processing’ means to the fullest
extent practicable, and to the extent other-
wise required, agencies shall prepare envi-
ronmental impact statements and environ-
mental assessments concurrently with and
integrated with environmental analyses and
related surveys and studies required by the
Fish and Wildlife Coordination Act (16 U.S.C.
661 et seq.), the National Historic Preserva-
tion Act of 1966 (16 U.S.C. 470 et seq.), the En-
dangered Species Act of 1973 (16 U.S.C. 1531 et
seq.) and other environmental review laws
and executive orders.’’

On page 163, lines 10–12, strike ‘‘with the
requirements’’ through the end of the sen-
tence, and insert ‘‘for surface transportation
projects at the earliest possible time, includ-
ing, to the extent appropriate, at the plan-
ning stage with the agreement of the State
transportation agencies and the cooperating
agencies.’’
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On page 163, lines 17–18, strike ‘‘with the

planning, predesign stage, and decision mak-
ing’’.

On page 164, line 2, strike ‘‘initiatives.’’
and insert ‘‘initiatives, economic develop-
ment and transportation initiatives.’’

On page 164, lines 17–18, strike ‘‘with the
transportation planning and decisionmaking
of the’’, and insert ‘‘for surface transpor-
tation projects by’’.

On page 166, line 2, delete ‘‘(rather than se-
quential)’’.

On page 167, line 7, insert ‘‘and the public
on request’’ after ‘‘cooperating agencies’’.

On page 168, line 11, strike ‘‘grant’’, and in-
sert ‘‘take action on’’.

On page 169, after the end of line 10, insert
the following:
‘‘and assure early consideration of alter-
natives to a proposed project, including al-
ternatives that address transportation de-
mand consistent with 23 U.S.C. 134(i)(3).’’

On page 169, strike lines 20 through page
170, line 2.

On page 170, line 15, after ‘‘agreement’’, in-
sert ‘‘that has been developed with public in-
volvement’’.

On page 172, line 3, after ‘‘APPROACHES.—’’,
insert ‘‘In addition to existing formal public
participation opportunities,’’.

On page 172, line 5, after ‘‘used, insert ‘‘, to
the extent appropriate,’’.

On page 174, line 19, after ‘‘subsection (a)’’,
insert ‘‘consistent with Part 1501, et seq., of
Title 40 of the Code of Federal Regulations.’’

On page 175, line 6, insert the following
new subsection and redesignate the following
subsections accordingly:

(c) Section 112 of title 23, United States
Code, is amended by adding at the end the
following new subsection:

‘‘(g) SELECTION PROCESS.—It shall not be
considered to be a conflict of interest, as de-
fined under section 1.33 of title 23, Code of
Federal Regulations, for a State to procure,
under a single contract, the services of a
consultant to prepare any environmental as-
sessments or analyses required, including en-
vironmental impact statements, as well as
subsequent engineering and design work on
the same project, provided that the State
has conducted an independent multi-dis-
ciplined review that assesses the objectivity
of any analysis, environmental assessment
or environmental impact statement prior to
its submission to the agency that approves
the project.’’

HUTCHISON AMENDMENT NO. 1703
Mrs. HUTCHISON proposed an

amendment to amendment No. 1676
proposed by Mr. CHAFEE to the bill, S.
1173, supra; as follows:

At the end of line 16, page 397 insert:
‘‘(3) CONTINUATION OF PARTNERSHIP AGREE-

MENTS.—The Secretary shall continue
through to completion public/private part-
nership agreements previously executed to
promote the integration of surface transpor-
tation management systems, including the
integration of highway, transit, railroad and
emergency management systems.’’

ABRAHAM (AND LEVIN)
AMENDMENT NO. 1704

Mr. ABRAHAM (for himself and Mr.
LEVIN) proposed an amendment to
amendment No. 1676 proposed by Mr.
CHAFEE to the bill, S. 1173, supra; as
follows:

On page 136, after line 22, add the follow-
ing:
SEC. 11 . AMBASSADOR BRIDGE ACCESS, DE-

TROIT, MICHIGAN.
(a) IN GENERAL.—Notwithstanding section

129 of title 23, United States Code, or any

other provision of law, improvements to ac-
cess roads and construction of access roads,
approaches, and related facilities (such as
signs, lights, and signals) necessary to con-
nect the Ambassador Bridge in Detroit,
Michigan, to the Interstate System shall be
eligible for funds apportioned under para-
graphs (1)(C) and (3) of section 104(b) of that
title.

(b) USE OF FUNDS.—Funds described in sub-
section (a) shall not be used for any improve-
ments to, or construction of, the bridge
itself.

INHOFE AMENDMENT NO. 1705

Mr. CHAFEE (for Mr. INHOFE) pro-
posed an amendment to amendment
No. 1676 proposed by Mr. CHAFEE to the
bill, S. 1173, supra; as follows:

On page 135, strike lines 2 through 5 and in-
sert the following:

‘‘aid highway funds, or reasonably ex-
pected or intended to be part of 1 or more
such projects, shall be performed under a
contract awarded in accordance with sub-
paragraph (A) unless the simplified acquisi-
tion procedures of the Federal Acquisition
Regulations apply.’’

On page 135, line 7, insert ‘‘, or salary limi-
tation in consistent with the Federal Acqui-
sition Regulations,’’ after ‘‘restriction’’.

On page 135, line 15, strike ‘‘cost prin-
ciples’’ and insert ‘‘procedures, cost prin-
ciples,’’ after ‘‘the’’.

On page 135, line 24, strike ‘‘process, con-
tracting based on’’ and insert ‘‘procedures
of’’.

On page 136, line 12, strike ‘‘process’’ and
insert ‘‘procedure’’.

ABRAHAM (AND LEVIN)
AMENDMENT NO. 1706

Mr. CHAFEE (for Mr. ABRAHAM, for
himself and Mr. LEVIN) proposed an
amendment to amendment No. 1676
proposed by Mr. CHAFEE to the bill, S.
1173, supra; as follows:

On page 183 at the end of line 23 insert the
following:

(5) in subsection (b)(9), by striking ‘‘section
108(f)(1)(A) (other than clauses (xii) and (xvi))
of the Clean Air Act’’ and inserting ‘‘section
108(f)(1)(A) (other than clause (xvi)) of the
Clean Air Act (42 U.S.C. 7408(f)(1)(A))’’;

MURKOWSKI (AND STEVENS)
AMENDMENT NO. 1707

(Ordered to lie on the table.)
Mr. MURKOWSKI (for himself and

Mr. STEVENS) submitted an amendment
intended to be proposed by them to
amendment No. 1676 proposed by Mr.
CHAFEE to the bill, S. 1173, supra; as
follows:

On page 269, line 2, insert ‘‘(a) IN GEN-
ERAL.—’’ before ‘‘Section’’.

On page 278, between lines 14 and 15, insert
the following:

(b) REDUNDANT METROPOLITAN TRANSPOR-
TATION PLANNING REQUIREMENTS.—

(1) FINDING.—Congress finds that certain
major investment study requirements under
section 450.318 of title 23, Code of Federal
Regulations, are redundant to the planning
and project development processes required
under other provisions in titles 23 and 49,
United States Code.

(2) STREAMLINING.—
(A) IN GENERAL.—The Secretary shall

streamline the Federal transportation plan-
ning and NEPA decision process require-
ments for all transportation improvements

supported with Federal surface transpor-
tation funds or requiring Federal approvals,
with the objective of reducing the number of
documents required and better integrating
required analyses and findings wherever pos-
sible.

(B) REQUIREMENTS.—The Secretary shall
amend regulations as appropriate and de-
velop procedures to—

(i) eliminate, within six months of the date
of enactment of this section, the major in-
vestment study under section 450.318 of title
23, Code of Federal Regulations, as a stand-
alone requirement independent of other
transportation planning requirements, and
integrate those components of the major in-
vestment study procedure which are not du-
plicated elsewhere with other transportation
planning requirements;

(ii) eliminate stand-alone report require-
ments wherever possible;

(iii) prevent duplication by integrating
planning and transportation processes under
the National Environmental Policy Act of
1969 by drawing on the products of the plan-
ning process in the completion of all envi-
ronmental and other project development
analyses;

(iv) reduce project development time by
achieving to the maximum extent practical
a single public interest decision process for
Federal environmental analyses and clear-
ances; and

(v) expedite and support all phases of deci-
sionmaking by encouraging and facilitating
the early involvement of metropolitan plan-
ning organizations, State departments of
transportation, transit operators, and Fed-
eral and State environmental resource and
permit agencies throughout the decision-
making process.

(3) SAVINGS CLAUSE.—Nothing in this sub-
section shall affect the responsibility of the
Secretary of conform review requirements
for transit projects under the National Envi-
ronmental Policy Act of 1969 to comparable
requirements under such Act applicable to
highway projects.

MCCONNELL (AND OTHERS)
AMENDMENT NO. 1708

Mr. MCCONNELL (for himself, Mr.
GORTON, Mr. SESSIONS, Mr. HUTCH-
INSON, Mr. ASHCROFT, Mr. HELMS, and
Mr. SMITH of New Hampshire) proposed
an amendment to amendment No. 1676
proposed by Mr. CHAFEE to the bill, S.
1173, supra; as follows:

Strike section 1111 and insert the follow-
ing:
SEC. 1111. EMERGING BUSINESS ENTERPRISE

PROGRAM.
(a) DEFINITIONS.—In this section:
(1) EMERGING BUSINESS ENTERPRISE.—The

term ‘‘emerging business enterprise’’ means
a business that—

(A) has annual gross receipts over the pre-
ceding 3 fiscal years of less than $8,400,000 (as
adjusted by the Secretary to reflect changes
in the Consumer Price Index for all-urban
consumers published by the Department of
Labor);

(B) has not been in business for more than
9 years; and

(C) in response to a survey conducted
under subsection (c)(2), has indicated an in-
terest in participating in the construction of
a project funded, in whole or in part, under
a Federal surface transportation law.

(2) FEDERAL SURFACE TRANSPORTATION
LAW.—The term ‘‘Federal surface transpor-
tation law’’ means the surface transpor-
tation provisions of this Act and titles 23 and
49, United States Code.

(3) PREFERENTIAL TREATMENT.—The term
‘‘preferential treatment’’ means the grant of
an advantage to any person, including—
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(A) any set-aside of any contract or sub-

contract;
(B) any numerical goal, quota, timetable,

benchmark, or other numerical objective, for
the award of a contract or subcontract; or

(C) any bid preference, cost preference, or
price preference, including a bonus and an
evaluation credit.

(4) RECRUIT; RECRUITMENT.—
(A) IN GENERAL.—The term ‘‘recruit’’ or

‘‘recruitment’’ refers to distributing or dis-
seminating information about an oppor-
tunity to bid for a Federal surface transpor-
tation contract or subcontract.

(B) EXCLUSION.—The term ‘‘recruit’’ or ‘‘re-
cruitment’’ does not refer to preferential
treatment.

(5) STANDARD INDUSTRIAL CLASSIFICATION
CODE.—The term ‘‘standard industrial classi-
fication code’’ means a 4-digit code assigned
to an industrial category in the Standard In-
dustrial Classification Manual published by
the Office of Management and Budget.

(6) STATE.—The term ‘‘State’’ means any
State or territory of the United States, any
political division of any such State or terri-
tory, or any interstate entity, if the State,
territory, political subdivision, or interstate
entity receives financial assistance from the
Federal Government under Federal surface
transportation law.

(7) TARGETED AREA.—The term ‘‘targeted
area’’ means—

(A) any population census tract with a pov-
erty rate of not less than 20 percent;

(B) a population census tract with a popu-
lation of less than 2,000 if—

(i) more than 75 percent of the tract is
zoned for commercial or industrial use; and

(ii) the tract is contiguous to 1 or more
other population census tracts that meet the
requirement of subparagraph (A) without re-
gard to this subparagraph; and

(C) any empowerment zone or enterprise
community (and any supplemental zone des-
ignated on December 21, 1994).

(8) TARGETED BUSINESS.—The term ‘‘tar-
geted business’’ means an emerging business
enterprise that—

(A) is physically located in a targeted area;
or

(B) employs a workforce that is at least 50
percent composed of residents of a targeted
area.

(b) POLICY.—It is the policy of the United
States to provide and encourage the maxi-
mum practicable opportunity for emerging
business enterprises, including targeted busi-
nesses and emerging business enterprises
owned by members of a minority group based
on race, color, or national origin (referred to
in this section as ‘‘minorities’’) and women,
to compete for prime contracts and sub-
contracts funded under Federal surface
transportation law, consistent with the fifth
and 14th amendments to the Constitution.

(c) REQUIREMENT FOR EMERGING BUSINESS
ENTERPRISE DEVELOPMENT AND OUTREACH.—

(1) IN GENERAL.—Each State that receives
funds made available under Federal surface
transportation law shall engage in emerging
business enterprise development and out-
reach to implement the policy set forth in
subsection (b), including special recruitment
efforts for targeted businesses and for emerg-
ing business enterprises owned by minorities
and women, in carrying out programs under
Federal surface transportation law.

(2) METHODS OF EMERGING BUSINESS ENTER-
PRISE DEVELOPMENT AND OUTREACH.—The re-
quired emerging business enterprise develop-
ment and outreach under paragraph (1) shall
include—

(A) outreach to the emerging business en-
terprises in the construction industry in the
State, and the recruitment of such enter-
prises, including—

(i) not less often than annually, a survey of
construction contractors and subcontractors
within its jurisdiction to determine—

(I) the number and identity of such con-
struction contractors and subcontractors
within its jurisdiction that are emerging
business enterprises;

(II) the standard industrial classification
code that identifies the principal line of
business of the emerging business enter-
prises; and

(III) whether the construction contractor
or subcontractor is a targeted business or
owned, in whole or in part, by a woman or a
minority;

(ii) not less often than annually, publica-
tion of a directory of the emerging business
enterprises within its jurisdiction, including
relevant information about the enterprises
such as—

(I) name, address, and telephone and fax
numbers; and

(II) the standard industrial classification
code that identifies the principal line of
business of the emerging business enter-
prises;

(iii) each time that the State solicits bids
or proposals for construction of a project
funded, in whole or in part, under Federal
surface transportation law—

(I) distribution of information on the
project in a manner that is reasonably cal-
culated to reach emerging business enter-
prises, including posting such opportunities
in the Commerce Business Daily and the
Pro-Net System of the Small Business Ad-
ministration;

(II) targeted recruitment of targeted busi-
nesses and of emerging business enterprises
owned by minorities and women; and

(III) designation of a location at which all
emerging business enterprises may have ac-
cess to the plans and specifications for the
project at no cost during normal business
hours; and

(iv) on a regular basis, provision of oppor-
tunities for emerging business enterprises in-
terested in performing prime contracts or
subcontracts funded under Federal surface
transportation law to meet and interact with
other construction companies and with
equipment dealers and material suppliers
that support the construction industry in
the State;

(B) professional and technical services and
assistance with any requirements for
prequalification or bonding, including—

(i) not less often than annually, publica-
tion of a directory of the bonding companies
that service the construction industry in the
State;

(ii) on a regular basis, provision of oppor-
tunities for emerging business enterprises to
meet and interact with the bonding compa-
nies that service the construction industry
in the State;

(iii) on a regular basis, offering of seminars
and other educational programs on—

(I) the purposes and criteria for
prequalification and bonding; and

(II) the steps necessary to qualify a firm
for bonding or to increase the firm’s bonding
limit; and

(iv) on a regular basis, provision of infor-
mation to emerging business enterprises re-
garding programs to guarantee a surety
against loss resulting from the breach of the
terms of a bond by an emerging business en-
terprise, including the program carried out
by the Small Business Administration under
part B of title IV of the Small Business In-
vestment Act of 1958 (15 U.S.C. 694a et seq.);

(C) professional and technical services and
assistance with risk management and any
insurance that the State may encourage or
require contractors or subcontractors to
carry, including—

(i) not less often than annually, publica-
tion of a directory of the insurance compa-
nies that service the construction industry
in the State;

(ii) on a regular basis, provision of oppor-
tunities for emerging business enterprises to
meet and interact with the insurance compa-
nies that service the construction industry
in the State; and

(iii) on a regular basis, offering of seminars
and other educational programs on—

(I) risk management; and
(II) the steps necessary to obtain appro-

priate insurance, including any insurance
that the State may require;

(D) professional and technical services and
assistance with financial matters, includ-
ing—

(i) not less often than annually, publica-
tion of a directory of the financial institu-
tions that service the construction industry
in the State;

(ii) on a regular basis, provision of oppor-
tunities for emerging business enterprises to
meet and interact with the financial institu-
tions that service the construction industry
in the State; and

(iii) on a regular basis, offering of seminars
and other educational programs on construc-
tion financing and the steps necessary to
qualify a firm for a line of credit or increase
the firm’s credit limit; and

(E) professional and technical services and
assistance with general business manage-
ment, estimating, bidding, and construction
means and methods, including—

(i) on a regular basis, offering of seminars
and other educational programs on general
business management, estimating, bidding,
and construction means and methods; and

(ii) on a regular basis, distribution to all
emerging business enterprises of information
on seminars and other educational programs
offered by other entities on general business
management, estimating, bidding, and con-
struction means and methods.

(3) FUNDING OF EMERGING BUSINESS DEVEL-
OPMENT AND OUTREACH.—Subject to the ap-
proval of the Secretary, each State may use
funds made available under this Act, and sec-
tion 140 of title 23, United States Code, to
fund the emerging business enterprise pro-
gram required under this section.

(d) REQUIREMENT FOR REVIEW OF CONSTRUC-
TION PLANS.—Each State shall conduct a
periodic review of its construction plans and
specifications to the extent necessary to—

(1) ensure that the plans and specifications
reflect the State’s actual requirements; and

(2) determine the feasibility of subdividing
contracts to allow more opportunities for
emerging business enterprises, particularly
those owned by minorities and women, to
compete for projects funded, in whole or in
part, under Federal surface transportation
law.

(e) COORDINATION BETWEEN SECRETARY AND
STATE.—The Secretary shall coordinate with
each State to help eliminate any duplication
between—

(1) the emerging business enterprise pro-
gram of the State under this section; and

(2) other Federal programs, such as pro-
grams carried out under the Small Business
Act (15 U.S.C. 631 et seq.).

(f) REQUIREMENT FOR REVIEW OF EMERGING
BUSINESS ENTERPRISE PROGRAM.—

(1) REVIEW BY STATE.—Each State shall
conduct a periodic review of the implementa-
tion and impact of its emerging business en-
terprise development and outreach efforts
under this section, including an assessment
of the impact of the efforts on the overall
competitiveness of emerging business enter-
prises owned by minorities and women
through consideration of factors such as—

(A) working capital;
(B) net profit; and
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(C) bonding capacity.
(2) REVIEW BY COMPTROLLER GENERAL.—The

Comptroller General of the United States
shall conduct a biennial review and publish
findings and conclusions on the nationwide
impact of the emerging business enterprise
development and outreach efforts under this
section, including an assessment of the im-
pact of the efforts on the overall competi-
tiveness of emerging business enterprises
owned by minorities and women through
consideration of relevant factors, including
the factors specified in paragraph (1).

(g) PROHIBITION ON DISCRIMINATION OR
PREFERENTIAL TREATMENT.—

(1) IN GENERAL.—No person in the United
States shall, on the basis of race, color, na-
tional origin, or sex, be subjected to dis-
crimination or provided preferential treat-
ment under any project (carried out directly
or by grant or contract) receiving Federal fi-
nancial assistance under this Act or any
amendment made by this Act.

(2) REQUIREMENT FOR EXPRESS POLICY
STATEMENT.—Each time that the State solic-
its bids or proposals for construction of a
project funded under Federal surface trans-
portation law, the solicitation shall ex-
pressly state in prominent and boldface let-
tering that—

(A) ‘‘Emerging business enterprises owned
by minorities and women are expressly en-
couraged to submit bids for contracts and
subcontracts.’’; and

(B) ‘‘Federal law expressly prohibits the
government from discriminating against, or
granting or requiring preferential treatment
to or for, any person, based on race, color,
national origin, or sex, in the award of any
contract or subcontract funded under Fed-
eral surface transportation law.’’.

(h) STATUTORY CONSTRUCTION.—Nothing in
subsection (b), (c), or (g) shall be construed—

(1) in any way to limit or restrain the
power of the judicial branch to order reme-
dial relief to victims of discrimination under
the Civil Rights Act of 1964 (42 U.S.C. 2000a et
seq.) or any other Federal statute;

(2) to prohibit the Federal Government or
any State or local government, consistent
with subsection (g), from—

(A) recruiting emerging business enter-
prises owned by women and minorities to bid
for contracts or subcontracts;

(B) requiring or encouraging any contrac-
tor or subcontractor to recruit emerging
business enterprises owned by women and
minorities to bid for contracts or sub-
contracts; or

(C) establishing overall annual goals for
the participation of emerging business enter-
prises, including emerging business enter-
prises owned by minorities and women, in
the emerging business enterprise develop-
ment and outreach under subsection (c); or

(3) to create any private right of action
based on the requirements set forth in sub-
section (c).

CAMPBELL AMENDMENTS NOS.
1709–1710

(Ordered to lie on the table.)
Mr. CAMPBELL submitted two

amendments intended to be proposed
by him to amendment No. 1676 pro-
posed by Mr. CHAFEE to the bill, S. 1173,
supra; as follows:

AMENDMENT NO. 1709

On page 52, strike line 16 and insert the fol-
lowing:
tribe. Notwithstanding any other provision
of law or any interagency agreement, pro-
gram guideline, manual, or policy directive,
all funds made available under this chapter
for Indian reservation roads and bridges to

pay for the costs of programs, services, func-
tions, and activities, or portions thereof,
that are specifically or functionally related
to transportation planning, research, engi-
neering, or construction of any highway,
road, bridge, parkway, or transit facility
that provides access to or is located within
the reservation or community of an Indian
tribal government, shall, at the option of an
Indian tribe (as defined in section 4 of the In-
dian Self-Determination and Education As-
sistance Act (25 U.S.C. 450b)), be made avail-
able to the Indian tribe under, and shall be
used in a manner governed solely by, the
flexible and consolidated authorities ac-
corded Indian tribes under the Indian Self-
Determination and Education Assistance Act
(25 U.S.C. 450 et seq.) without regard to the
agency or office of the Bureau of Indian Af-
fairs within which the programs, services,
functions, and activities, or portions thereof,
are performed.’’;

AMENDMENT NO. 1710
On page 49, strike lines 11 through 17 and

insert the following:
‘‘(k) USE OF FEDERAL LANDS HIGHWAYS

PROGRAM FUNDS.—
‘‘(1) IN GENERAL.—Subject to the other pro-

visions of this subsection and notwithstand-
ing any other provision of law, the funds
made available to carry out the Federal
lands highways program under section 204
may be used to pay the non-Federal share of
the cost of any project that is funded under
section 104 and that provides access to or
within Federal or Indian lands.

‘‘(2) ALLOCATION.—All funds made available
for Indian reservation roads and bridges
under this title shall be allocated among In-
dian tribes—

‘‘(A) for each of fiscal years 1998 and 1999,
in accordance with the relative needs for-
mula used to allocate such funds for fiscal
year 1997; and

‘‘(B) for fiscal year 2000 and each subse-
quent fiscal year, in accordance with a for-
mula with a formula established by the Sec-
retary of the Interior under a negotiated
rulemaking procedure under subchapter III
of chapter 5 of title 5.

‘‘(3) REGULATIONS.—
‘‘(A) IN GENERAL.—Notwithstanding sec-

tions 563(a) and 565(a) of title 5, the Sec-
retary of the Interior shall issue regulations
governing the Indian reservation roads and
bridges program, and establishing the fund-
ing formula for fiscal year 2000 and each sub-
sequent fiscal year under paragraph (2)(B), in
accordance with a negotiated rulemaking
procedure under subchapter III of chapter 5
of title 5.

‘‘(B) TIMING.—The regulations shall—
‘‘(i) be promulgated in final form not later

than April 1, 1999; and
‘‘(ii) take effect not later than October 1,

1999.
‘‘(4) NEGOTIATED RULEMAKING COMMITTEE.—

In establishing a negotiated rulemaking
committee to carry out paragraph (3)(A), the
Secretary of the Interior shall—

‘‘(A) apply the procedures under sub-
chapter III of chapter 5 of title 5 in a manner
that reflects the unique government-to-gov-
ernment relationship between the Indian
tribes and the United States; and

‘‘(B) ensure that the membership of the
committee includes only representatives of
the Federal Government and of geographi-
cally diverse small, medium, and large In-
dian tribes.

‘‘(5) BASIS FOR FUNDING FORMULA.—The
funding formula established for fiscal year
2000 and each subsequent fiscal year under
paragraph (2)(B) shall be based on factors
that reflect—

‘‘(A) the relative needs of the Indian tribes,
and reservation or tribal communities, for
transportation assistance; and

‘‘(B) the relative administrative capacities
of, and challenges faced by, various Indian
tribes, including geographic isolation and
difficulty in maintaining all-weather access
to employment, commerce, health, safety,
and educational resources.’’.

FAIRCLOTH AMENDMENT NO. 1711

(Ordered to lie on the table.)
Mr. FAIRCLOTH submitted an

amendment intended to be proposed by
him to amendment No. 1676 proposed
by Mr. CHAFEE to the bill, S. 1173,
supra; as follows:

At the appropriate place, insert the follow-
ing:

(B) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out section 104(d)(2) of title 23, United
States Code, $40,000,000 for each of fiscal
years 1998 through 2003.

ABRAHAM AMENDMENT NO. 1712

(Ordered to lie on the table.)
Mr. ABRAHAM submitted an amend-

ment intended to be proposed by him
to amendment No. 1676 proposed by Mr.
CHAFEE to the bill, S. 1173, supra; as
follows:

S. 1173
At the appropriate place, add the follow-

ing:
TITLE ll—AMERICAN COMMUNITY

RENEWAL
SEC. ll00. SHORT TITLE, TABLE OF CONTENTS,

FINDINGS, AND PURPOSE.
(a) SHORT TITLE.—This title may be cited

as the ‘‘American Community Renewal Act
of 1998’’.

(b) TABLE OF CONTENTS.—The table of con-
tents for this title is as follows:
Sec. ll00. Short title, table of contents,

findings, and purpose.
SUBTITLE A—DESIGNATION AND EVALUATION

OF RENEWAL COMMUNITIES

Sec. ll01. Short title.
Sec. ll02. Statement of purpose.
Sec. ll03. Designation of renewal commu-

nities.
Sec. ll04. Evaluation and reporting re-

quirements.
Sec. ll05. Interaction with other Federal

programs.
SUBTITLE B—TAX INCENTIVES FOR RENEWAL

COMMUNITIES

Sec. ll11. Tax treatment of renewal com-
munities.

Sec. ll12. Extension of expensing of envi-
ronmental remediation costs
for renewal communities.

Sec. ll13. Extension of work opportunity
tax credit for renewal commu-
nities

Sec. ll15. Conforming and clerical amend-
ments.

SUBTITLE C—ADDITIONAL PROVISIONS

Sec. ll21. Transfer of unoccupied and sub-
standard HUD-held housing in
renewal communities to local
governments.

Sec. ll22. CRA credit for investments in
community development orga-
nizations located in renewal
communities.

(c) FINDINGS.—The Congress makes the fol-
lowing findings:

(1) Many of the Nation’s urban centers are
places with high levels of poverty, high rates
of welfare dependency, high crime rates, and
joblessness.

(2) Federal tax incentives and regulatory
reforms can encourage economic growth, job
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creation, and small business formation in
many urban centers.

(3) Encouraging private sector investment
in America’s economically distressed urban
and rural areas is essential to breaking the
cycle of poverty and the related ills of crime,
drug abuse, illiteracy, welfare dependency,
and unemployment.

(d) PURPOSE.—The purpose of this title is
to increase job creation, small business ex-
pansion and formation, and homeownership,
and to foster moral renewal, in economically
depressed areas by providing Federal tax in-
centives, regulatory reforms, and home-
ownership incentives.

Subtitle A—Designation and Evaluation of
Renewal Communities

SEC. ll01. SHORT TITLE.
This subtitle may be cited as the ‘‘Renew-

ing American Communities Act of 1998’’.
SEC. ll02. STATEMENT OF PURPOSE.

It is the purpose of this subtitle to provide
for the establishment of renewal commu-
nities in order to stimulate the creation of
new jobs, particularly for disadvantaged
workers and long-term unemployed individ-
uals, and to promote revitalization of eco-
nomically distressed areas primarily by pro-
viding or encouraging—

(1) tax relief at the Federal, State, and
local levels;

(2) regulatory relief at the Federal, State,
and local levels; and

(3) improved local services and an increase
in the economic stake of renewal community
residents in their own community and its de-
velopment, particularly through the in-
creased involvement of private, local, and
neighborhood organizations.
SEC. ll03. DESIGNATION OF RENEWAL COMMU-

NITIES.
(a) IN GENERAL.—Chapter 1 of the Internal

Revenue Code of 1986 is amended by adding
at the end the following new subchapter:

‘‘Subchapter X—Renewal Communities
‘‘Part I. Designation.’’

‘‘PART I—DESIGNATION
‘‘Sec. 1400D. Designation of Renewal Commu-

nities.
‘‘SEC. 1400D. DESIGNATION OF RENEWAL COMMU-

NITIES.
‘‘(a) DESIGNATION.—
‘‘(1) DEFINITIONS.—For purposes of this

title, the term ‘renewal community’ means
any area—

‘‘(A) which is nominated by one or more
local governments and the State or States in
which it is located for designation as a re-
newal community (hereafter in this section
referred to as a ‘nominated area’), and

‘‘(B) which the Secretary of Housing and
Urban Development, after consultation
with—

‘‘(i) the Secretaries of Agriculture, Com-
merce, Labor, and the Treasury; the Director
of the Office of Management and Budget; and
the Administrator of the Small Business Ad-
ministration, and

‘‘(ii) in the case of an area on an Indian
reservation, the Secretary of the Interior,

designates as a renewal community.
‘‘(2) NUMBER OF DESIGNATIONS.—
‘‘(A) IN GENERAL.—The Secretary of Hous-

ing and Urban Development may designate
not more than 50 nominated areas as renewal
communities.

‘‘(B) ADDITIONAL DESIGNATIONS TO REPLACE
REVOKED DESIGNATIONS.—

‘‘(i) IN GENERAL.—The Secretary of Housing
and Urban Development may designate one
additional area under subparagraph (A) to
replace each area for which the designation
is revoked under subsection (b)(2), but in no
event may more than 50 areas designated
under this subsection bear designations as
renewal communities at any time.

‘‘(ii) EXTENSION OF TIME LIMIT ON DESIGNA-
TIONS.—In the case of any designation made
under this subparagraph, paragraph (4)(B)
shall be applied by substituting ‘36-month’
for ‘24-month’.

‘‘(3) AREAS DESIGNATED BASED ON DEGREE
OF POVERTY, ETC.—

‘‘(A) IN GENERAL.—Except as otherwise pro-
vided in this section, the nominated areas
designated as renewal communities under
this subsection shall be those nominated
areas with the highest average ranking with
respect to the criteria described in subpara-
graphs (C), (D), and (E) of subsection (c)(3).
For purposes of the preceding sentence, an
area shall be ranked within each such cri-
terion on the basis of the amount by which
the area exceeds such criterion, with the
area which exceeds such criterion by the
greatest amount given the highest ranking.

‘‘(B) EXCEPTION WHERE INADEQUATE COURSE
OF ACTION, ETC.—An area shall not be des-
ignated under subparagraph (A) if the Sec-
retary of Housing and Urban Development
determines that the course of action de-
scribed in subsection (d)(2) with respect to
such area is inadequate.

‘‘(C) PRIORITY FOR EMPOWERMENT ZONES
AND ENTERPRISE COMMUNITIES WITH RESPECT
TO FIRST HALF OF DESIGNATIONS.—With re-
spect to the first 25 designations made under
this section, the nominated areas designated
as renewal communities shall be chosen first
from nominated areas which are enterprise
zones or empowerment communities (and are
otherwise eligible for designation under this
section), and then from other nominated
areas which are so eligible.

‘‘(4) LIMITATION ON DESIGNATIONS.—
‘‘(A) PUBLICATION OF REGULATIONS.—The

Secretary of Housing and Urban Develop-
ment shall prescribe by regulation no later
than 4 months after the date of the enact-
ment of this section, after consultation with
the officials described in paragraph (1)(B)—

‘‘(i) the procedures for nominating an area
under paragraph (1)(A),

‘‘(ii) the parameters relating to the size
and population characteristics of a renewal
community, and

‘‘(iii) the manner in which nominated areas
will be evaluated based on the criteria speci-
fied in subsection (d).

‘‘(B) TIME LIMITATIONS.—The Secretary of
Housing and Urban Development may des-
ignate nominated areas as renewal commu-
nities only during the 24-month period begin-
ning on the first day of the first month fol-
lowing the month in which the regulations
described in subparagraph (A) are prescribed.

‘‘(C) PROCEDURAL RULES.—The Secretary of
Housing and Urban Development shall not
make any designation of a nominated area as
a renewal community under paragraph (2)
unless—

‘‘(i) the local governments and the State in
which the nominated area is located have
the authority—

‘‘(I) to nominate such area for designation
as a renewal community,

‘‘(II) to make the State and local commit-
ments described in subsection (d), and

‘‘(III) to provide assurances satisfactory to
the Secretary of Housing and Urban Develop-
ment that such commitments will be ful-
filled,

‘‘(ii) a nomination regarding such area is
submitted in such a manner and in such
form, and contains such information, as the
Secretary of Housing and Urban Develop-
ment shall by regulation prescribe, and

‘‘(iii) the Secretary of Housing and Urban
Development determines that any informa-
tion furnished is reasonably accurate.

‘‘(5) NOMINATION PROCESS FOR INDIAN RES-
ERVATIONS.—For purposes of this subchapter,
in the case of a nominated area on an Indian
reservation, the reservation governing body

(as determined by the Secretary of the Inte-
rior) shall be treated as being both the State
and local governments with respect to such
area.

‘‘(b) PERIOD FOR WHICH DESIGNATION IS IN
EFFECT.—

‘‘(1) IN GENERAL.—Any designation of an
area as a renewal community shall remain in
effect during the period beginning on the
date of the designation and ending on the
earliest of—

‘‘(A) December 31 of the 7th calendar year
following the calendar year in which such
date occurs,

‘‘(B) the termination date designated by
the State and local governments in their
nomination pursuant to subsection
(a)(4)(C)(ii), or

‘‘(C) the date the Secretary of Housing and
Urban Development revokes such designa-
tion under paragraph (2).

‘‘(2) REVOCATION OF DESIGNATION.—The Sec-
retary of Housing and Urban Development
may, after—

‘‘(A) consultation with the officials de-
scribed in subsection (a)(1)(B), and

‘‘(B) a hearing on the record involving offi-
cials of the State or local government in-
volved (or both, if applicable),

revoke the designation of an area if the Sec-
retary of Housing and Urban Development
determines that the local government or
State in which the area is located is not
complying substantially with the State or
local commitments, respectively, described
in subsection (d).

‘‘(c) AREA AND ELIGIBILITY REQUIRE-
MENTS.—

‘‘(1) IN GENERAL.—The Secretary of Hous-
ing and Urban Development may designate
any nominated area as a renewal community
under subsection (a) only if the area meets
the requirements of paragraphs (2) and (3) of
this subsection.

‘‘(2) AREA REQUIREMENTS.—A nominated
area meets the requirements of this para-
graph if—

‘‘(A) the area is within the jurisdiction of
a local government,

‘‘(B) the boundary of the area is continu-
ous, and

‘‘(C) the area—
‘‘(i) has a population, as determined by the

most recent census data available, of at
least—

‘‘(I) 4,000 if any portion of such area is lo-
cated within a metropolitan statistical area
(within the meaning of section 143(k)(2)(B))
which has a population of 50,000 or greater,
or

‘‘(II) 1,000 in any other case, or
‘‘(ii) is entirely within an Indian reserva-

tion (as determined by the Secretary of the
Interior).

‘‘(3) ELIGIBILITY REQUIREMENTS.—A nomi-
nated area meets the requirements of this
paragraph if the State and the local govern-
ments in which it is located certify (and the
Secretary of Housing and Urban Develop-
ment, after such review of supporting data as
he deems appropriate, accepts such certifi-
cation) that—

‘‘(A) the area is one of pervasive poverty,
unemployment, and general distress,

‘‘(B) the unemployment rate in the area, as
determined by the appropriate available
data, was at least 11⁄2 times the national un-
employment rate for the period to which
such data relate,

‘‘(C) the poverty rate (as determined by the
most recent census data available) for each
population census tract (or where not
tracted, the equivalent county division as
defined by the Bureau of the Census for the
purpose of defining poverty areas) within the
area was at least 20 percent for the period to
which such data relate, and
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‘‘(D) at least 70 percent of the households

living in the area have incomes below 80 per-
cent of the median income of households
within the jurisdiction of the local govern-
ment (determined in the same manner as
under section 119(b)(2) of the Housing and
Community Development Act of 1974).

‘‘(4) CONSIDERATION OF HIGH INCIDENCE OF
CRIME.—The Secretary of Housing and Urban
Development shall take into account, in se-
lecting nominated areas for designation as
renewal communities under this section, the
extent to which such areas have a high inci-
dence of crime.

‘‘(d) REQUIRED STATE AND LOCAL COMMIT-
MENTS.—

‘‘(1) IN GENERAL.—The Secretary of Hous-
ing and Urban Development may designate
any nominated area as a renewal community
under subsection (a) only if—

‘‘(A) the local government and the State in
which the area is located agree in writing
that, during any period during which the
area is a renewal community, such govern-
ments will follow a specified course of action
which meets the requirements of paragraph
(2) and is designed to reduce the various bur-
dens borne by employers or employees in
such area, and

‘‘(B) the economic growth promotion re-
quirements of paragraph (3) are met.

‘‘(2) COURSE OF ACTION.—
‘‘(A) IN GENERAL.—A course of action meets

the requirements of this paragraph if such
course of action is a written document,
signed by a State (or local government) and
neighborhood organizations, which evidences
a partnership between such State or govern-
ment and community-based organizations
and which commits each signatory to spe-
cific and measurable goals, actions, and
timetables. Such course of action shall in-
clude at least five of the following:

‘‘(i) A reduction of tax rates or fees apply-
ing within the renewal community.

‘‘(ii) An increase in the level of efficiency
of local services within the renewal commu-
nity.

‘‘(iii) Crime reduction strategies, such as
crime prevention (including the provision of
such services by nongovernmental entities).

‘‘(iv) Actions to reduce, remove, simplify,
or streamline governmental requirements
applying within the renewal community.

‘‘(v) Involvement in the program by pri-
vate entities, organizations, neighborhood
organizations, and community groups, par-
ticularly those in the renewal community,
including a commitment from such private
entities to provide jobs and job training for,
and technical, financial, or other assistance
to, employers, employees, and residents from
the renewal community.

‘‘(vi) State or local income tax benefits for
fees paid for services performed by a non-
governmental entity which were formerly
performed by a governmental entity.

‘‘(vii) The gift (or sale at below fair market
value) of surplus realty (such as land, homes,
and commercial or industrial structures) in
the renewal community to neighborhood or-
ganizations, community development cor-
porations, or private companies.

‘‘(B) RECOGNITION OF PAST EFFORTS.—For
purposes of this section, in evaluating the
course of action agreed to by any State or
local government, the Secretary of Housing
and Urban Development shall take into ac-
count the past efforts of such State or local
government in reducing the various burdens
borne by employers and employees in the
area involved.

‘‘(3) ECONOMIC GROWTH PROMOTION REQUIRE-
MENTS.—The economic growth promotion re-
quirements of this paragraph are met with
respect to a nominated area if the local gov-
ernment and the State in which such area is
located certify in writing that such govern-

ment and State, respectively, have repealed
or otherwise will not enforce within the
area, if such area is designated as a renewal
community—

‘‘(A) licensing requirements for occupa-
tions that do not ordinarily require a profes-
sional degree,

‘‘(B) zoning restrictions on home-based
businesses which do not create a public nui-
sance,

‘‘(C) permit requirements for street ven-
dors who do not create a public nuisance,

‘‘(D) zoning or other restrictions that im-
pede the formation of schools or child care
centers, and

‘‘(E) franchises or other restrictions on
competition for businesses providing public
services, including but not limited to taxi-
cabs, jitneys, cable television, or trash haul-
ing,

except to the extent that such regulation of
businesses and occupations is necessary for
and well-tailored to the protection of health
and safety.

‘‘(e) COORDINATION WITH TREATMENT OF EM-
POWERMENT ZONES AND ENTERPRISE COMMU-
NITIES.—For purposes of this title, if there
are in effect with respect to the same area
both—

‘‘(1) a designation as a renewal community,
and

‘‘(2) a designation as an empowerment zone
or enterprise community,
both of such designations shall be given full
effect with respect to such area.

‘‘(f) DEFINITIONS.—For purposes of this sub-
chapter—

‘‘(1) GOVERNMENTS.—If more than one gov-
ernment seeks to nominate an area as a re-
newal community, any reference to, or re-
quirement of, this section shall apply to all
such governments.

‘‘(2) STATE.—The term ‘State’ includes
Puerto Rico, the Virgin Islands of the United
States, Guam, American Samoa, the North-
ern Mariana Islands, and any other posses-
sion of the United States.

‘‘(3) LOCAL GOVERNMENT.—The term ‘local
government’ means—

‘‘(A) any county, city, town, township, par-
ish, village, or other general purpose politi-
cal subdivision of a State,

‘‘(B) any combination of political subdivi-
sions described in subparagraph (A) recog-
nized by the Secretary of Housing and Urban
Development, and

‘‘(C) the District of Columbia.’’
SEC. ll04. EVALUATION AND REPORTING RE-

QUIREMENTS.
Not later than the close of the fourth cal-

endar year after the year in which the Sec-
retary of Housing and Urban Development
first designates an area as a renewal commu-
nity under section 1400D of the Internal Rev-
enue Code of 1986 (as added by this subtitle),
and at the close of each fourth calendar year
thereafter, such Secretary shall prepare and
submit to the Congress a report on the ef-
fects of such designations in accomplishing
the purposes of this subtitle.
SEC. ll05. INTERACTION WITH OTHER FEDERAL

PROGRAMS.
(a) TAX REDUCTIONS.—Any reduction of

taxes, with respect to any renewal commu-
nity designated under section 1400D of the
Internal Revenue Code of 1986 (as so added),
under any plan of action under section
1400D(d) of such Code shall be disregarded in
determining the eligibility of a State or
local government for, or the amount or ex-
tent of, any assistance or benefits under any
law of the United States (other than sub-
chapter X of chapter 1 of such Code).

(b) COORDINATION WITH RELOCATION ASSIST-
ANCE.—The designation of a renewal commu-
nity under section 1400D of such Code (as so
added) shall not—

(1) constitute approval of a Federal or Fed-
erally assisted program or project (within
the meaning of the Uniform Relocation As-
sistance and Real Property Acquisition Poli-
cies Act of 1970 (42 U.S.C. 4601 et seq.)), or

(2) entitle any person displaced from real
property located in such community to any
rights or any benefits under such Act.

(c) RENEWAL COMMUNITIES TREATED AS
LABOR SURPLUS AREAS.—Any area which is
designated as a renewal community under
section 1400D of such Code (as so added) shall
be treated for all purposes under Federal law
as a labor surplus area.

Subtitle B—Tax Incentives for Renewal
Communities

SEC. ll11. TAX TREATMENT OF RENEWAL COM-
MUNITIES.

(a) IN GENERAL.—Subchapter X of chapter I
of the Internal Revenue Code of 1986 (as
added by subtitle A) is amended by adding at
the end the following new parts:

‘‘PART II—RENEWAL COMMUNITY
CAPITAL GAIN

‘‘Sec. 1400E. Renewal community capital
gain.

‘‘Sec. 1400F. Renewal community business
defined.

‘‘SEC. 1400E. RENEWAL COMMUNITY CAPITAL
GAIN.

‘‘(a) GENERAL RULE.—Gross income does
not include any qualified capital gain recog-
nized on the sale or exchange of a qualified
community asset held for more than 5 years.

‘‘(b) QUALIFIED COMMUNITY ASSET.—For
purposes of this section—

‘‘(1) IN GENERAL.—The term ‘qualified com-
munity asset’ means—

‘‘(A) any qualified community stock,
‘‘(B) any qualified community business

property, and
‘‘(C) any qualified community partnership

interest.
‘‘(2) QUALIFIED COMMUNITY STOCK.—
‘‘(A) IN GENERAL.—Except as provided in

subparagraph (B), the term ‘qualified com-
munity stock’ means any stock in a domes-
tic corporation if—

‘‘(i) such stock is acquired by the taxpayer
on original issue from the corporation solely
in exchange for cash,

‘‘(ii) as of the time such stock was issued,
such corporation was a renewal community
business (or, in the case of a new corpora-
tion, such corporation was being organized
for purposes of being a renewal community
business), and

‘‘(iii) during substantially all of the tax-
payer’s holding period for such stock, such
corporation qualified as a renewal commu-
nity business.

‘‘(B) REDEMPTIONS.—The term ‘qualified
community stock’ shall not include any
stock acquired from a corporation which
made a substantial stock redemption or dis-
tribution (without a bona fide business pur-
pose therefor) in an attempt to avoid the
purposes of this section.

‘‘(3) QUALIFIED COMMUNITY BUSINESS PROP-
ERTY.—

‘‘(A) IN GENERAL.—The term ‘qualified
community business property’ means tan-
gible property if—

‘‘(i) such property was acquired by the tax-
payer by purchase (as defined in section
179(d)(2)) after the date on which the designa-
tion of the renewal community took effect,

‘‘(ii) the original use of such property in
the renewal community commences with the
taxpayer, and

‘‘(iii) during substantially all of the tax-
payer’s holding period for such property,
substantially all of the use of such property
was in a renewal community business of the
taxpayer.

‘‘(B) SPECIAL RULE FOR SUBSTANTIAL IM-
PROVEMENTS.—
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‘‘(i) IN GENERAL.—The requirements of

clauses (i) and (ii) of subparagraph (A) shall
be treated as satisfied with respect to—

‘‘(I) property which is substantially im-
proved by the taxpayer, and

‘‘(II) any land on which such property is lo-
cated.

‘‘(ii) SUBSTANTIAL IMPROVEMENT.—For pur-
poses of clause (i), property shall be treated
as substantially improved by the taxpayer
only if, during any 24-month period begin-
ning after the date on which the designation
of the renewal community took effect, addi-
tions to basis with respect to such property
in the hands of the taxpayer exceed the
greater of—

‘‘(I) an amount equal to the adjusted basis
at the beginning of such 24-month period in
the hands of the taxpayer, or

‘‘(II) $5,000.
‘‘(C) LIMITATION ON LAND.—The term ‘quali-

fied community business property’ shall not
include land which is not an integral part of
a renewal community business.

‘‘(4) QUALIFIED COMMUNITY PARTNERSHIP IN-
TEREST.—The term ‘qualified community
partnership interest’ means any interest in a
partnership if—

‘‘(A) such interest is acquired by the tax-
payer from the partnership solely in ex-
change for cash,

‘‘(B) as of the time such interest was ac-
quired, such partnership was a renewal com-
munity business (or, in the case of a new
partnership, such partnership was being or-
ganized for purposes of being a renewal com-
munity business), and

‘‘(C) during substantially all of the tax-
payer’s holding period for such interest, such
partnership qualified as a renewal commu-
nity business.
A rule similar to the rule of paragraph (2)(C)
shall apply for purposes of this paragraph.

‘‘(5) TREATMENT OF SUBSEQUENT PUR-
CHASERS.—The term ‘qualified community
asset’ includes any property which would be
a qualified community asset but for para-
graph (2)(A)(i), (3)(A)(ii), or (4)(A) in the
hands of the taxpayer if such property was a
qualified community asset in the hands of all
prior holders.

‘‘(6) 10-YEAR SAFE HARBOR.—If any property
ceases to be a qualified community asset by
reason of paragraph (2)(A)(iii), (3)(A)(iii), or
(4)(C) after the 10-year period beginning on
the date the taxpayer acquired such prop-
erty, such property shall continue to be
treated as meeting the requirements of such
paragraph; except that the amount of gain to
which subsection (a) applies on any sale or
exchange of such property shall not exceed
the amount which would be qualified capital
gain had such property been sold on the date
of such cessation.

‘‘(7) TREATMENT OF COMMUNITY DESIGNATION
TERMINATIONS.—The termination of any des-
ignation of an area as a renewal community
shall be disregarded for purposes of deter-
mining whether any property is a qualified
community asset.

‘‘(c) OTHER DEFINITIONS AND SPECIAL
RULES.—For purposes of this section—

‘‘(1) QUALIFIED CAPITAL GAIN.—Except as
otherwise provided in this subsection, the
term ‘qualified capital gain’ means any long-
term capital gain recognized on the sale or
exchange of a qualified community asset
held for more than 5 years (determined with-
out regard to any period before the designa-
tion of the renewal community).

‘‘(2) CERTAIN GAIN ON REAL PROPERTY NOT
QUALIFIED.—The term ‘qualified capital gain’
shall not include any gain which would be
treated as ordinary income under section
1250 if section 1250 applied to all depreciation
rather than the additional depreciation.

‘‘(3) GAIN ATTRIBUTABLE TO PERIODS AFTER
TERMINATION OF COMMUNITY DESIGNATION NOT

QUALIFIED.—The term ‘qualified capital gain’
shall not include any gain attributable to pe-
riods after the termination of any designa-
tion of an area as a renewal community.

‘‘(4) RELATED PARTY TRANSACTIONS.—The
term ‘qualified capital gain’ shall not in-
clude any gain attributable, directly or indi-
rectly, in whole or in part, to a transaction
with a related person. For purposes of this
paragraph, persons are related to each other
if such persons are described in section 267(b)
or 707(b)(1).

‘‘(d) TREATMENT OF PASS-THRU ENTITIES.—
‘‘(1) SALES AND EXCHANGES.—Gain on the

sale or exchange of an interest in a pass-thru
entity held by the taxpayer (other than an
interest in an entity which was a renewal
community business during substantially all
of the period the taxpayer held such interest)
for more than 5 years shall be treated as gain
described in subsection (a) to the extent such
gain is attributable to amounts which would
be qualified capital gain on qualified commu-
nity assets (determined as if such assets had
been sold on the date of the sale or exchange)
held by such entity for more than 5 years
(determined without regard to any period be-
fore the date of the designation of the re-
newal community) and throughout the pe-
riod the taxpayer held such interest. A rule
similar to the rule of paragraph (2)(C) shall
apply for purposes of the preceding sentence.

‘‘(2) INCOME INCLUSIONS.—
‘‘(A) IN GENERAL.—Any amount included in

income by reason of holding an interest in a
pass-thru entity (other than an entity which
was a renewal community business during
substantially all of the period the taxpayer
held the interest to which such inclusion re-
lates) shall be treated as gain described in
subsection (a) if such amount meets the re-
quirements of subparagraph (B).

‘‘(B) REQUIREMENTS.—An amount meets
the requirements of this subparagraph if—

‘‘(i) such amount is attributable to quali-
fied capital gain recognized on the sale or ex-
change by the pass-thru entity of property
which is a qualified community asset in the
hands of such entity and which was held by
such entity for the period required under
subsection (a), and

‘‘(ii) such amount is includible in the gross
income of the taxpayer by reason of the
holding of an interest in such entity which
was held by the taxpayer on the date on
which such pass-thru entity acquired such
asset and at all times thereafter before the
disposition of such asset by such pass-thru
entity.

‘‘(C) LIMITATION BASED ON INTEREST ORIGI-
NALLY HELD BY TAXPAYER.—Subparagraph (A)
shall not apply to any amount to the extent
such amount exceeds the amount to which
subparagraph (A) would have applied if such
amount were determined by reference to the
interest the taxpayer held in the pass-thru
entity on the date the qualified community
asset was acquired.

‘‘(3) PASS-THRU ENTITY.—For purposes of
this subsection, the term ‘pass-thru entity’
means—

‘‘(A) any partnership,
‘‘(B) any S corporation,
‘‘(C) any regulated investment company,

and
‘‘(D) any common trust fund.

‘‘(e) SALES AND EXCHANGES OF INTERESTS IN

PARTNERSHIPS AND S CORPORATIONS WHICH

ARE QUALIFIED COMMUNITY BUSINESSES.—In
the case of the sale or exchange of an inter-
est in a partnership, or of stock in an S cor-
poration, which was a renewal community
business during substantially all of the pe-
riod the taxpayer held such interest or
stock, the amount of qualified capital gain
shall be determined without regard to—

‘‘(1) any intangible, and any land, which is
not an integral part of any qualified business
entity (as defined in section 1400F(b)), and

‘‘(2) gain attributable to periods before the
designation of an area as a renewal commu-
nity.

‘‘(f) CERTAIN TAX-FREE AND OTHER TRANS-
FERS.—For purposes of this section—

‘‘(1) IN GENERAL.—In the case of a transfer
of a qualified community asset to which this
subsection applies, the transferee shall be
treated as—

‘‘(A) having acquired such asset in the
same manner as the transferor, and

‘‘(B) having held such asset during any
continuous period immediately preceding
the transfer during which it was held (or
treated as held under this subsection) by the
transferor.

‘‘(2) TRANSFERS TO WHICH SUBSECTION AP-
PLIES.—This subsection shall apply to any
transfer—

‘‘(A) by gift,
‘‘(B) at death, or
‘‘(C) from a partnership to a partner there-

of, of a qualified community asset with re-
spect to which the requirements of sub-
section (d)(2) are met at the time of the
transfer (without regard to the 5-year hold-
ing requirement).

‘‘(3) CERTAIN RULES MADE APPLICABLE.—
Rules similar to the rules of section
1244(d)(2) shall apply for purposes of this sec-
tion.
‘‘SEC. 1400F. RENEWAL COMMUNITY BUSINESS

DEFINED.
‘‘(a) IN GENERAL.—For purposes of this

part, the term ‘renewal community business’
means—

‘‘(1) any qualified business entity, and
‘‘(2) any qualified proprietorship.

Such term shall include any trades or busi-
nesses which would qualify as a renewal
community business if such trades or busi-
nesses were separately incorporated. Such
term shall not include any trade or business
of producing property of a character subject
to the allowance for depletion under section
611.

‘‘(b) QUALIFIED BUSINESS ENTITY.— For
purposes of this section, the term ‘qualified
business entity’ means, with respect to any
taxable year, any corporation or partnership
if for such year—

‘‘(1) every trade or business of such entity
is the active conduct of a qualified business
within a renewal community,

‘‘(2) at least 80 percent of the total gross
income of such entity is derived from the ac-
tive conduct of such business,

‘‘(3) substantially all of the use of the tan-
gible property of such entity (whether owned
or leased) is within a renewal community,

‘‘(4) substantially all of the intangible
property of such entity is used in, and exclu-
sively related to, the active conduct of any
such business,

‘‘(5) substantially all of the services per-
formed for such entity by its employees are
performed in a renewal community,

‘‘(6) at least 35 percent of its employees are
residents of a renewal community,

‘‘(7) less than 5 percent of the average of
the aggregate unadjusted bases of the prop-
erty of such entity is attributable to collect-
ibles (as defined in section 408(m)(2)) other
than collectibles that are held primarily for
sale to customers in the ordinary course of
such business, and

‘‘(8) less than 5 percent of the average of
the aggregate unadjusted bases of the prop-
erty of such entity is attributable to non-
qualified financial property.

‘‘(c) QUALIFIED PROPRIETORSHIP.—For pur-
poses of this section, the term ‘qualified pro-
prietorship’ means, with respect to any tax-
able year, any qualified business carried on
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by an individual as a proprietorship if for
such year—

‘‘(1) at least 80 percent of the total gross
income of such individual from such business
is derived from the active conduct of such
business in a renewal community,

‘‘(2) substantially all of the use of the tan-
gible property of such individual in such
business (whether owned or leased) is within
a renewal community,

‘‘(3) substantially all of the intangible
property of such business is used in, and ex-
clusively related to, the active conduct of
such business,

‘‘(4) substantially all of the services per-
formed for such individual in such business
by employees of such business are performed
in a renewal community,

‘‘(5) at least 35 percent of such employees
are residents of a renewal community,

‘‘(6) less than 5 percent of the average of
the aggregate unadjusted bases of the prop-
erty of such individual which is used in such
business is attributable to collectibles (as
defined in section 408(m)(2)) other than col-
lectibles that are held primarily for sale to
customers in the ordinary course of such
business, and

‘‘(7) less than 5 percent of the average of
the aggregate unadjusted bases of the prop-
erty of such individual which is used in such
business is attributable to nonqualified fi-
nancial property.

For purposes of this subsection, the term
‘employee’ includes the proprietor.

‘‘(d) QUALIFIED BUSINESS.—For purposes of
this section—

‘‘(1) IN GENERAL.—Except as otherwise pro-
vided in this subsection, the term ‘qualified
business’ means any trade or business.

‘‘(2) RENTAL OF REAL PROPERTY.—The rent-
al to others of real property located in a re-
newal community shall be treated as a quali-
fied business if and only if—

‘‘(A) the property is not residential rental
property (as defined in section 168(e)(2)), and

‘‘(B) at least 50 percent of the gross rental
income from the real property is from re-
newal community businesses.

‘‘(3) RENTAL OF TANGIBLE PERSONAL PROP-
ERTY.—The rental to others of tangible per-
sonal property shall be treated as a qualified
business if and only if substantially all of
the rental of such property is by renewal
community businesses or by residents of a
renewal community.

‘‘(4) TREATMENT OF BUSINESS HOLDING IN-
TANGIBLES.—The term ‘qualified business’
shall not include any trade or business con-
sisting predominantly of the development or
holding of intangibles for sale or license.

‘‘(5) CERTAIN BUSINESSES EXCLUDED.—The
term ‘qualified business’ shall not include—

‘‘(A) any trade or business consisting of
the operation of any facility described in
section 144(c)(6)(B), and

‘‘(B) any trade or business the principal ac-
tivity of which is farming (within the mean-
ing of subparagraph (A) or (B) of section
2032A(e)(5)), but only if, as of the close of the
preceding taxable year, the sum of—

‘‘(i) the aggregate unadjusted bases (or, if
greater, the fair market value) of the assets
owned by the taxpayer which are used in
such a trade or business, and

‘‘(ii) the aggregate value of assets leased
by the taxpayer which are used in such a
trade or business,
exceeds $500,000.

‘‘(6) CONTROLLED GROUPS.—For purposes of
paragraph (5)(B), all persons treated as a sin-
gle employer under subsection (a) or (b) of
section 52 shall be treated as a single tax-
payer.

‘‘(e) NONQUALIFIED FINANCIAL PROPERTY.—
For purposes of this section, the term ‘non-
qualified financial property’ means debt,

stock, partnership interests, options, futures
contracts, forward contracts, warrants, no-
tional principal contracts, annuities, and
other similar property specified in regula-
tions; except that such term shall not in-
clude—

‘‘(1) reasonable amounts of working capital
held in cash, cash equivalents, or debt in-
struments with a term of 18 months or less,
or

‘‘(2) debt instruments described in section
1221(4).

‘‘PART III—FAMILY DEVELOPMENT
ACCOUNTS

‘‘Sec. 1400G. Family development accounts.
‘‘Sec. 1400H. Demonstration program to pro-

vide matching contributions to
family development accounts in
certain renewal communities.

‘‘Sec. 1400I. Designation of earned income
tax credit payments for deposit
to family development account.

‘‘SEC. 1400G. FAMILY DEVELOPMENT ACCOUNTS
FOR RENEWAL COMMUNITY EITC
RECIPIENTS.

‘‘(a) ALLOWANCE OF DEDUCTION.—
‘‘(1) IN GENERAL.—There shall be allowed as

a deduction—
‘‘(A) in the case of a qualified individual,

the amount paid in cash for the taxable year
by such individual to any family develop-
ment account for such individual’s benefit,
and

‘‘(B) in the case of any person other than a
qualified individual, the amount paid in cash
for the taxable year by such person to any
family development account for the benefit
of a qualified individual.
No deduction shall be allowed under this
paragraph for any amount deposited in a
family development account under section
1400H (relating to demonstration program to
provide matching amounts in renewal com-
munities).

‘‘(2) LIMITATION.—
‘‘(A) IN GENERAL.—The amount allowable

as a deduction to any individual for any tax-
able year by reason of paragraph (1)(A) shall
not exceed the lesser of—

‘‘(i) $2,000, or
‘‘(ii) an amount equal to the compensation

includible in the individual’s gross income
for such taxable year.

‘‘(B) PERSONS DONATING TO FAMILY DEVEL-
OPMENT ACCOUNTS OF OTHERS.—The amount
allowable as a deduction to any person for
any taxable year by reason of paragraph
(1)(B) shall not exceed $1,000 with respect to
any qualified individual.

‘‘(3) SPECIAL RULES FOR CERTAIN MARRIED
INDIVIDUALS.—

‘‘(A) IN GENERAL.—In the case of an indi-
vidual to whom this subparagraph applies for
the taxable year, the limitation of subpara-
graph (A) of paragraph (2) shall be equal to
the lesser of—

‘‘(i) the dollar amount in effect under para-
graph (2)(A)(i) for the taxable year, or

‘‘(ii) the sum of—
‘‘(I) the compensation includible in such

individual’s gross income for the taxable
year, plus—

‘‘(II) the compensation includible in the
gross income of such individual’s spouse for
the taxable year reduced by the amount al-
lowed as a deduction under paragraph (1) to
such spouse for such taxable year.

‘‘(B) INDIVIDUALS TO WHOM SUBPARAGRAPH
(A) APPLIES.—Subparagraph (A) shall apply to
any individual if—

‘‘(i) such individual files a joint return for
the taxable year, and

‘‘(ii) the amount of compensation (if any)
includible in such individual’s gross income
for the taxable year is less than the com-
pensation includible in the gross income of
such individual’s spouse for the taxable year.

‘‘(4) ROLLOVERS.—No deduction shall be al-
lowed under this section with respect to any
rollover contribution.

‘‘(b) TAX TREATMENT OF DISTRIBUTIONS.—
‘‘(1) INCLUSION OF AMOUNTS IN GROSS IN-

COME.—Except as otherwise provided in this
subsection, any amount paid or distributed
out of a family development account shall be
included in gross income by the payee or dis-
tributee, as the case may be.

‘‘(2) EXCLUSION OF QUALIFIED FAMILY DEVEL-
OPMENT DISTRIBUTIONS.—Paragraph (1) shall
not apply to any qualified family develop-
ment distribution.

‘‘(3) SPECIAL RULES.—Rules similar to the
rules of paragraphs (4) and (5) of section
408(d) shall apply for purposes of this section.

‘‘(c) QUALIFIED FAMILY DEVELOPMENT DIS-
TRIBUTION.—For purposes of this section—

‘‘(1) IN GENERAL.—The term ‘qualified fam-
ily development distribution’ means any
amount paid or distributed out of a family
development account which would otherwise
be includible in gross income, to the extent
that such payment or distribution is used ex-
clusively to pay qualified family develop-
ment expenses for the holder of the account
or the spouse or dependent (as defined in sec-
tion 152) of such holder.

‘‘(2) QUALIFIED FAMILY DEVELOPMENT EX-
PENSES.—The term ‘qualified family develop-
ment expenses’ means any of the following:

‘‘(A) Qualified postsecondary educational
expenses.

‘‘(B) First-home purchase costs.
‘‘(C) Qualified business capitalization

costs.
‘‘(D) Qualified medical expenses.
‘‘(E) Qualified rollovers.
‘‘(3) QUALIFIED POSTSECONDARY EDU-

CATIONAL EXPENSES.—
‘‘(A) IN GENERAL.—The term ‘qualified

postsecondary educational expenses’ means
postsecondary educational expenses paid to
an eligible educational institution.

‘‘(B) POSTSECONDARY EDUCATIONAL EX-
PENSES.—The term ‘postsecondary edu-
cational expenses’ means tuition, fees, room,
board, books, supplies, and equipment re-
quired for the enrollment or attendance of a
student at an eligible educational institu-
tion.

‘‘(C) ELIGIBLE EDUCATIONAL INSTITUTION.—
The term ‘eligible educational institution’
means the following:

‘‘(i) INSTITUTION OF HIGHER EDUCATION.—An
institution described in section 481(a)(1) or
1201(a) of the Higher Education Act of 1965
(20 U.S.C. 1088(a)(1), 1141(a)), as such sections
are in effect on the date of the enactment of
this section.

‘‘(ii) POSTSECONDARY VOCATIONAL EDU-
CATION SCHOOL.—An area vocational edu-
cation school (as defined in subparagraph (C)
or (D) of section 521(4) of the Carl D. Perkins
Vocational and Applied Technology Edu-
cation Act (20 U.S.C. 2471(4))) which is in any
State (as defined in section 521(33) of such
Act), as such sections are in effect on the
date of the enactment of this section.

‘‘(D) COORDINATION WITH SAVINGS BOND PRO-
VISIONS.—The amount of qualified post-
secondary educational expenses for any tax-
able year shall be reduced by any amount ex-
cludable from gross income under section
135.

‘‘(4) FIRST-HOME PURCHASE COSTS.—
‘‘(A) IN GENERAL.—The term ‘first-home

purchase costs’ means qualified acquisition
costs with respect to a qualified principal
residence for a qualified first-time home-
buyer.

‘‘(B) QUALIFIED ACQUISITION COSTS.—The
term ‘qualified acquisition costs’ means the
costs of acquiring, constructing, or recon-
structing a residence. Such term includes
any usual or reasonable settlement, financ-
ing, or other closing costs.
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‘‘(C) QUALIFIED PRINCIPAL RESIDENCE.—The

term ‘qualified principal residence’ means a
principal residence (within the meaning of
section 1034), the qualified acquisition costs
of which do not exceed 100 percent of the av-
erage area purchase price applicable to such
residence (determined in accordance with
paragraphs (2) and (3) of section 143(e)).

‘‘(D) QUALIFIED FIRST-TIME HOMEBUYER.—
‘‘(i) IN GENERAL.—The term ‘qualified first-

time homebuyer’ means an individual if such
individual (and, in the case of a married indi-
vidual, the individual’s spouse) has no
present ownership interest in a principal res-
idence during the 3-year period ending on the
date of acquisition of the principal residence
to which this subsection applies.

‘‘(ii) DATE OF ACQUISITION.—The term ‘date
of acquisition’ means the date on which a
binding contract to acquire, construct, or re-
construct the principal residence to which
this subsection applies is entered into.

‘‘(5) QUALIFIED BUSINESS CAPITALIZATION
COSTS.—

‘‘(A) IN GENERAL.—The term ‘qualified
business capitalization costs’ means quali-
fied expenditures for the capitalization of a
qualified business pursuant to a qualified
plan.

‘‘(B) QUALIFIED EXPENDITURES.—The term
‘qualified expenditures’ means expenditures
included in a qualified plan, including cap-
ital, plant, equipment, working capital, and
inventory expenses.

‘‘(C) QUALIFIED BUSINESS.—The term ‘quali-
fied business’ means any business that does
not contravene any law or public policy (as
determined by the Secretary).

‘‘(D) QUALIFIED PLAN.—The term ‘qualified
plan’ means a business plan which—

‘‘(i) is approved by a financial institution,
or by a nonprofit loan fund having dem-
onstrated fiduciary integrity,

‘‘(ii) includes a description of services or
goods to be sold, a marketing plan, and pro-
jected financial statements, and

‘‘(iii) may require the eligible individual to
obtain the assistance of an experienced en-
trepreneurial adviser.

‘‘(6) QUALIFIED MEDICAL EXPENSES.—The
term ‘qualified medical expenses’ means any
amount paid during the taxable year, not
compensated for by insurance or otherwise,
for medical care (as defined in section 213(d))
of the taxpayer, his spouse, or his dependent
(as defined in section 152).

‘‘(7) QUALIFIED ROLLOVERS.—The term
‘qualified rollover’ means any amount paid
from a family development account of a tax-
payer into another such account established
for the benefit of—

‘‘(A) such taxpayer, or
‘‘(B) any qualified individual who is—
‘‘(i) the spouse of such taxpayer, or
‘‘(ii) any dependent (as defined in section

152) of the taxpayer.
Rules similar to the rules of section 408(d)(3)
shall apply for purposes of this paragraph.

‘‘(d) TAX TREATMENT OF ACCOUNTS.—
‘‘(1) IN GENERAL.—Any family development

account is exempt from taxation under this
subtitle unless such account has ceased to be
a family development account by reason of
paragraph (2). Notwithstanding the preced-
ing sentence, any such account is subject to
the taxes imposed by section 511 (relating to
imposition of tax on unrelated business in-
come of charitable, etc., organizations).

‘‘(2) LOSS OF EXEMPTION IN CASE OF PROHIB-
ITED TRANSACTIONS.—For purposes of this
section, rules similar to the rules of section
408(e) shall apply.

‘‘(e) FAMILY DEVELOPMENT ACCOUNT.—For
purposes of this title, the term ‘family devel-
opment account’ means a trust created or or-
ganized in the United States for the exclu-
sive benefit of a qualified individual or his
beneficiaries, but only if the written govern-

ing instrument creating the trust meets the
following requirements:

‘‘(1) Except in the case of a qualified roll-
over (as defined in subsection (c)(7))—

‘‘(A) no contribution will be accepted un-
less it is in cash, and

‘‘(B) contributions will not be accepted for
the taxable year in excess of $2,000 (deter-
mined without regard to any contribution
made under section 1400H (relating to dem-
onstration program to provide matching
amounts in renewal communities)).

‘‘(2) The trustee is a bank (as defined in
section 408(n)) or such other person who dem-
onstrates to the satisfaction of the Secretary
that the manner in which such other person
will administer the trust will be consistent
with the requirements of this section.

‘‘(3) No part of the trust funds will be in-
vested in life insurance contracts.

‘‘(4) The interest of an individual in the
balance in his account is nonforfeitable.

‘‘(5) The assets of the trust will not be
commingled with other property except in a
common trust fund or common investment
fund.

‘‘(6) Under regulations prescribed by the
Secretary, rules similar to the rules of sec-
tion 401(a)(9) and the incidental death bene-
fit requirements of section 401(a) shall apply
to the distribution of the entire interest of
an individual for whose benefit the trust is
maintained.

‘‘(f) QUALIFIED INDIVIDUAL.—For purposes
of this section, the term ‘qualified individ-
ual’ means, for any taxable year, an individ-
ual—

‘‘(1) who is a bona fide resident of a re-
newal community throughout the taxable
year, and

‘‘(2) to whom a credit was allowed under
section 32 for the preceding taxable year.

‘‘(g) OTHER DEFINITIONS AND SPECIAL
RULES.—

‘‘(1) COMPENSATION.—The term ‘compensa-
tion’ has the meaning given such term by
section 219(f)(1).

‘‘(2) MARRIED INDIVIDUALS.—The maximum
deduction under subsection (a) shall be com-
puted separately for each individual, and
this section shall be applied without regard
to any community property laws.

‘‘(3) TIME WHEN CONTRIBUTIONS DEEMED
MADE.—For purposes of this section, a tax-
payer shall be deemed to have made a con-
tribution to a family development account
on the last day of the preceding taxable year
if the contribution is made on account of
such taxable year and is made not later than
the time prescribed by law for filing the re-
turn for such taxable year (not including ex-
tensions thereof).

‘‘(4) EMPLOYER PAYMENTS.—For purposes of
this title, any amount paid by an employer
to a family development account shall be
treated as payment of compensation to the
employee (other than a self-employed indi-
vidual who is an employee within the mean-
ing of section 401(c)(1)) includible in his gross
income in the taxable year for which the
amount was contributed, whether or not a
deduction for such payment is allowable
under this section to the employee.

‘‘(5) ZERO BASIS.—The basis of an individ-
ual in any family development account of
such individual shall be zero.

‘‘(6) CUSTODIAL ACCOUNTS.—For purposes of
this section, a custodial account shall be
treated as a trust if the assets of such ac-
count are held by a bank (as defined in sec-
tion 408(n)) or another person who dem-
onstrates, to the satisfaction of the Sec-
retary, that the manner in which such per-
son will administer the account will be con-
sistent with the requirements of this section,
and if the custodial account would, except
for the fact that it is not a trust, constitute
a family development account described in

this section. For purposes of this title, in the
case of a custodial account treated as a trust
by reason of the preceding sentence, the cus-
todian of such account shall be treated as
the trustee thereof.

‘‘(7) REPORTS.—The trustee of a family de-
velopment account shall make such reports
regarding such account to the Secretary and
to the individual for whom the account is
maintained with respect to contributions
(and the years to which they relate), dis-
tributions, and such other matters as the
Secretary may require under regulations.
The reports required by this paragraph—

‘‘(A) shall be filed at such time and in such
manner as the Secretary prescribes in such
regulations, and

‘‘(B) shall be furnished to individuals—
‘‘(i) not later than January 31 of the cal-

endar year following the calendar year to
which such reports relate, and

‘‘(ii) in such manner as the Secretary pre-
scribes in such regulations.

‘‘(8) INVESTMENT IN COLLECTIBLES TREATED
AS DISTRIBUTIONS.—Rules similar to the rules
of section 408(m) shall apply for purposes of
this section.

‘‘(h) PENALTY FOR DISTRIBUTIONS NOT USED
FOR QUALIFIED FAMILY DEVELOPMENT EX-
PENSES.—

‘‘(1) IN GENERAL.—If any amount is distrib-
uted from a family development account and
is not used exclusively to pay qualified fam-
ily development expenses for the holder of
the account or the spouse or dependent (as
defined in section 152) of such holder, the tax
imposed by this chapter for the taxable year
of such distribution shall be increased by the
sum of—

‘‘(A) 100 percent of the portion of such
amount which is includible in gross income
and is attributable to amounts contributed
under section 1400H (relating to demonstra-
tion program to provide matching amounts
in renewal communities), and

‘‘(B) 10 percent of the portion of such
amount which is includible in gross income
and is not described in paragraph (1).

For purposes of this subsection, the portion
of a distributed amount which is attrib-
utable to amounts contributed under section
1400H is the amount which bears the same
ratio to the distributed amount as the aggre-
gate amount contributed under section 1400H
to all family development accounts of the in-
dividual bears to the aggregate amount con-
tributed to such accounts from all sources.

‘‘(2) EXCEPTION FOR CERTAIN DISTRIBU-
TIONS.—Paragraph (1) shall not apply to dis-
tributions which are—

‘‘(A) made on or after the date on which
the account holder attains age 591⁄2,

‘‘(B) made pursuant to subsection (e)(6),
‘‘(C) made to a beneficiary (or the estate of

the account holder) on or after the death of
the account holder, or

‘‘(D) attributable to the account holder’s
being disabled within the meaning of section
72(m)(7).
‘‘SEC. 1400H. DEMONSTRATION PROGRAM TO

PROVIDE MATCHING CONTRIBU-
TIONS TO FAMILY DEVELOPMENT
ACCOUNTS IN CERTAIN RENEWAL
COMMUNITIES.

‘‘(a) DESIGNATION.—
‘‘(1) DEFINITIONS.—For purposes of this sec-

tion, the term ‘FDA matching demonstra-
tion area’ means any renewal community—

‘‘(A) which is nominated under this section
by each of the local governments and States
which nominated such community for des-
ignation as a renewal community under sec-
tion 1400D(a)(1)(A), and

‘‘(B) which the Secretary of Housing and
Urban Development, after consultation
with—

‘‘(i) the Secretaries of Agriculture, Com-
merce, Labor, and the Treasury, the Director
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of the Office of Management and Budget, and
the Administrator of the Small Business Ad-
ministration, and

‘‘(ii) in the case of a community on an In-
dian reservation, the Secretary of the Inte-
rior,
designates as an FDA matching demonstra-
tion area.

‘‘(2) NUMBER OF DESIGNATIONS.—The Sec-
retary of Housing and Urban Development
may designate not more than 25 renewal
communities as FDA matching demonstra-
tion areas.

‘‘(3) LIMITATIONS ON DESIGNATIONS.—
‘‘(A) PUBLICATION OF REGULATIONS.—The

Secretary of Housing and Urban Develop-
ment shall prescribe by regulation no later
than 4 months after the date of the enact-
ment of this section, after consultation with
the officials described in paragraph (1)(B)—

‘‘(i) the procedures for nominating a re-
newal community under paragraph (1)(A) (in-
cluding procedures for coordinating such
nomination with the nomination of an area
for designation as a renewal community
under section 1400D), and

‘‘(ii) the manner in which nominated re-
newal communities will be evaluated for pur-
poses of this section.

‘‘(B) TIME LIMITATIONS.—The Secretary of
Housing and Urban Development may des-
ignate renewal communities as FDA match-
ing demonstration areas only during the 24-
month period beginning on the first day of
the first month following the month in
which the regulations described in subpara-
graph (A) are prescribed.

‘‘(4) DESIGNATION BASED ON DEGREE OF POV-
ERTY, ETC.—The rules of section 1400D(a)(3)
shall apply for purposes of designations of
FDA matching demonstration areas under
this section.

‘‘(b) PERIOD FOR WHICH DESIGNATION IS IN
EFFECT.—Any designation of a renewal com-
munity as an FDA matching demonstration
area shall remain in effect during the period
beginning on the date of such designation
and ending on the date on which such area
ceases to be a renewal community.

‘‘(c) MATCHING CONTRIBUTIONS TO FAMILY
DEVELOPMENT ACCOUNTS.—

‘‘(1) IN GENERAL.—Not less than once each
taxable year, the Secretary shall deposit (to
the extent provided in appropriation Acts)
into a family development account of each
qualified individual (as defined in section
1400G(f)) who is a resident throughout the
taxable year of an FDA matching demonstra-
tion area an amount equal to the sum of the
amounts deposited into all of the family de-
velopment accounts of such individual dur-
ing such taxable year (determined without
regard to any amount contributed under this
section).

‘‘(2) LIMITATIONS.—
‘‘(A) ANNUAL LIMIT.—The Secretary shall

not deposit more than $1000 under paragraph
(1) with respect to any individual for any
taxable year.

‘‘(B) AGGREGATE LIMIT.—The Secretary
shall not deposit more than $2000 under para-
graph (1) with respect to any individual.

‘‘(3) EXCLUSION FROM INCOME.—Except as
provided in section 1400G, gross income shall
not include any amount deposited into a
family development account under para-
graph (1).
‘‘SEC. 1400I. DESIGNATION OF EARNED INCOME

TAX CREDIT PAYMENTS FOR DE-
POSIT TO FAMILY DEVELOPMENT
ACCOUNT.

‘‘(a) IN GENERAL.—With respect to the re-
turn of any qualified individual (as defined
in section 1400G(f)) for the taxable year of
the tax imposed by this chapter, such indi-
vidual may designate that a specified por-
tion (not less than $1) of any overpayment of
tax for such taxable year which is attrib-

utable to the earned income tax credit shall
be deposited by the Secretary into a family
development account of such individual. The
Secretary shall so deposit such portion des-
ignated under this subsection.

‘‘(b) MANNER AND TIME OF DESIGNATION.—A
designation under subsection (a) may be
made with respect to any taxable year—

‘‘(1) at the time of filing the return of the
tax imposed by this chapter for such taxable
year, or

‘‘(2) at any other time (after the time of
filing the return of the tax imposed by this
chapter for such taxable year) specified in
regulations prescribed by the Secretary.
Such designation shall be made in such man-
ner as the Secretary prescribes by regula-
tions.

‘‘(c) PORTION ATTRIBUTABLE TO EARNED IN-
COME TAX CREDIT.—For purposes of sub-
section (a), an overpayment for any taxable
year shall be treated as attributable to the
earned income tax credit to the extent that
such overpayment does not exceed the credit
allowed to the taxpayer under section 32 for
such taxable year.

‘‘(d) OVERPAYMENTS TREATED AS RE-
FUNDED.—For purposes of this title, any por-
tion of an overpayment of tax designated
under subsection (a) shall be treated as being
refunded to the taxpayer as of the last date
prescribed for filing the return of tax im-
posed by this chapter (determined without
regard to extensions) or, if later, the date
the return is filed.

‘‘PART IV—ADDITIONAL INCENTIVES
‘‘Sec. 1400J. Commercial revitalization cred-

it.
‘‘Sec. 1400K. Increase in expensing under sec-

tion 179.
‘‘SEC. 1400K. INCREASE IN EXPENSING UNDER

SECTION 179.
‘‘(a) GENERAL RULE.—In the case of a re-

newal community business (as defined in sec-
tion 1400F), for purposes of section 179—

‘‘(1) the limitation under section 179(b)(1)
shall be increased by the lesser of—

‘‘(A) $35,000, or
‘‘(B) the cost of section 179 property which

is qualified renewal property placed in serv-
ice during the taxable year, and

‘‘(2) the amount taken into account under
section 179(b)(2) with respect to any section
179 property which is qualified renewal prop-
erty shall be 50 percent of the cost thereof.

‘‘(b) RECAPTURE.—Rules similar to the
rules under section 179(d)(10) shall apply with
respect to any qualified renewal property
which ceases to be used in a renewal commu-
nity by a renewal community business.

‘‘(c) QUALIFIED RENEWAL PROPERTY.—
‘‘(1) GENERAL RULE.—For purposes of this

section—
‘‘(A) IN GENERAL.—The term ‘qualified re-

newal property’ means any property to
which section 168 applies (or would apply but
for section 179) if—

‘‘(i) such property was acquired by the tax-
payer by purchase (as defined in section
179(d)(2)) after the date on which the designa-
tion of the renewal community took effect,

‘‘(ii) the original use of which in a renewal
community commences with the taxpayer,
and

‘‘(iii) substantially all of the use of which
is in a renewal community and is in the ac-
tive conduct of a qualified business (as de-
fined in section 1400F(d)) by the taxpayer in
such renewal community.

‘‘(B) SPECIAL RULE FOR SUBSTANTIAL REN-
OVATIONS.—In the case of any property which
is substantially renovated by the taxpayer,
the requirements of clauses (i) and (ii) of
subparagraph (A) shall be treated as satis-
fied. For purposes of the preceding sentence,
property shall be treated as substantially
renovated by the taxpayer only if, during

any 24-month period beginning after the date
on which the designation of the renewal
community took effect, additions to basis
with respect to such property in the hands of
the taxpayer exceed the greater of (i) an
amount equal to the adjusted basis at the be-
ginning of such 24-month period in the hands
of the taxpayer, or (ii) $5,000.

‘‘(2) SPECIAL RULES FOR SALE-LEASE-
BACKS.—For purposes of paragraph (1)(A)(ii),
if property is sold and leased back by the
taxpayer within 3 months after the date such
property was originally placed in service,
such property shall be treated as originally
placed in service not earlier than the date on
which such property is used under the lease-
back.’’

(b) DEDUCTION FOR CONTRIBUTIONS TO FAM-
ILY DEVELOPMENT ACCOUNTS ALLOWABLE
WHETHER OR NOT TAXPAYER ITEMIZES.—Sub-
section (a) of section 62 of the Internal Reve-
nue Code of 1986 (relating to adjusted gross
income defined) is amended by inserting
after paragraph (17) the following new para-
graph:

‘‘(18) FAMILY DEVELOPMENT ACCOUNTS.—The
deduction allowed by section 1400G(a)(1)(A).’’
SEC. ll12. EXTENSION OF EXPENSING OF ENVI-

RONMENTAL REMEDIATION COSTS
FOR RENEWAL COMMUNITIES.

Section 198(c)(2)(A) of the Internal Reve-
nue Code of 1986 (defining targeted area) is
amended by striking ‘‘and’’ at the end of
clause (iii), by redesignating clause (iv) as
clause (v), and by inserting after clause (iii)
the following new clause:

‘‘(iv) any renewal community designated
under section 1400D, and’’.
SEC. ll13. EXTENSION OF WORK OPPORTUNITY

TAX CREDIT FOR RENEWAL COMMU-
NITIES

(a) EXTENSION.—Paragraph (4) of section
51(c) of the Internal Revenue Code of 1986 (re-
lating to termination) is amended to read as
follows:

‘‘(4) TERMINATION.—
‘‘(A) IN GENERAL.—The term ‘wages’ shall

not include any amount paid or incurred to
an individual who begins work for the em-
ployer—

‘‘(i) after December 31, 1994, and before Oc-
tober 1, 1996, or

‘‘(ii) after June 30, 1998.
‘‘(B) SPECIAL RULE FOR RENEWAL COMMU-

NITIES.—If—
‘‘(i) the employer is engaged in a trade or

business in a renewal community throughout
the 1-year period referred to in subsection
(b)(2),

‘‘(ii) the individual who begins work for
the employer is a resident of such renewal
community throughout such 1-year period,
and

‘‘(iii) substantially all of the services
which such individual performs for the em-
ployer during such 1-year period are per-
formed in such renewal community,

then subparagraph (A)(ii) shall be applied by
substituting the last day for which the des-
ignation of such renewal community under
section 1400D is in effect for ‘June 30, 1998.’ ’’

(b) CONGRUENT TREATMENT OF RENEWAL
COMMUNITIES AND ENTERPRISE ZONES FOR
PURPOSES OF YOUTH RESIDENCE REQUIRE-
MENTS.—

(1) HIGH-RISK YOUTH.—Subparagraphs
(A)(ii) and (B) of section 51(d)(5) of such Code
are each amended by striking ‘‘empower-
ment zone or enterprise community’’ and in-
serting ‘‘empowerment zone, enterprise com-
munity, or renewal community’’.

(2) QUALIFIED SUMMER YOUTH EMPLOYEE.—
Clause (iv) of section 51(d)(7)(A) of such Code
is amended by striking ‘‘empowerment zone
or enterprise community’’ and inserting
‘‘empowerment zone, enterprise community,
or renewal community’’.
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(3) HEADINGS.—Paragraphs (5)(B) and (7)(C)

of section 51(d) of such Code are each amend-
ed by inserting ‘‘OR COMMUNITY’’ in the head-
ing after ‘‘ZONE’’.
SEC. ll14. ALLOWANCE OF COMMERCIAL REVI-

TALIZATION CREDIT.
Section 46 of the Internal Revenue Code of

1986 (relating to investment credit) is amend-
ed by striking ‘‘and’’ at the end of paragraph
(2), by striking the period at the end of para-
graph (3) and inserting ‘‘, and’’, and by add-
ing at the end the following new paragraph:

‘‘(4) the commercial revitalization credit
provided under section 1400J.’’
SEC. ll15. CONFORMING AND CLERICAL

AMENDMENTS.
(a) TAX ON EXCESS CONTRIBUTIONS.—
(1) TAX IMPOSED.—Subsection (a) of section

4973 of such Code is amended by striking
‘‘or’’ at the end of paragraph (2), adding ‘‘or’’
at the end of paragraph (3), and inserting
after paragraph (3) the following new para-
graph:

‘‘(4) a family development account (within
the meaning of section 1400G(e)),’’

(2) EXCESS CONTRIBUTIONS.—Section 4973 of
such Code is amended by adding at the end
the following new subsection:

‘‘(g) FAMILY DEVELOPMENT ACCOUNTS.—For
purposes of this section, in the case of a fam-
ily development account, the term ‘excess
contributions’ means the sum of—

‘‘(1) the excess (if any) of—
‘‘(A) the amount contributed for the tax-

able year to the account (other than a quali-
fied rollover, as defined in section
1400G(c)(7), or a contribution under section
1400H), over

‘‘(B) the amount allowable as a deduction
under section 1400G for such contributions,
and

‘‘(2) the amount determined under this sub-
section for the preceding taxable year re-
duced by the sum of—

‘‘(A) the distributions out of the account
for the taxable year which were included in
the gross income of the payee under section
1400G(b)(1),

‘‘(B) the distributions out of the account
for the taxable year to which rules similar to
the rules of section 408(d)(5) apply by reason
of section 1400G(b)(3), and

‘‘(C) the excess (if any) of the maximum
amount allowable as a deduction under sec-
tion 1400G for the taxable year over the
amount contributed to the account for the
taxable year (other than a contribution
under section 1400H).
For purposes of this subsection, any con-
tribution which is distributed from the fam-
ily development account in a distribution to
which rules similar to the rules of section
408(d)(4) apply by reason of section
1400G(b)(3) shall be treated as an amount not
contributed.’’

(3) HEADING.—The heading of section 4973
of such Code is amended by inserting ‘‘FAM-
ILY DEVELOPMENT ACCOUNTS,’’ after
‘‘CONTRACTS,’’.

(b) TAX ON PROHIBITED TRANSACTIONS.—
Section 4975 of such Code is amended—

(1) by adding at the end of subsection (c)
the following new paragraph:

‘‘(6) SPECIAL RULE FOR FAMILY DEVELOP-
MENT ACCOUNTS.—An individual for whose
benefit a family development account is es-
tablished and any contributor to such ac-
count shall be exempt from the tax imposed
by this section with respect to any trans-
action concerning such account (which
would otherwise be taxable under this sec-
tion) if, with respect to such transaction, the
account ceases to be a family development
account by reason of the application of sec-
tion 1400G(d)(2) to such account.’’, and

(2) in subsection (e)(1), by striking ‘‘or’’ at
the end of subparagraph (E), by redesignat-

ing subparagraph (F) as subparagraph (G),
and by inserting after subparagraph (E) the
following new subparagraph:

‘‘(F) a family development account de-
scribed in section 1400G(e), or’’.

(c) INFORMATION RELATING TO CERTAIN
TRUSTS AND ANNUITY PLANS.—Subsection (c)
of section 6047 of such Code is amended—

(1) by inserting ‘‘or section 1400G’’ after
‘‘section 219’’, and

(2) by inserting ‘‘, of any family develop-
ment account described in section 1400G(e),’’,
after ‘‘section 408(a)’’.

(d) INSPECTION OF APPLICATIONS FOR TAX
EXEMPTION.—Clause (i) of section
6104(a)(1)(B) of such Code is amended by in-
serting ‘‘a family development account de-
scribed in section 1400G(e),’’ after ‘‘section
408(a),’’.

(e) FAILURE TO PROVIDE REPORTS ON FAM-
ILY DEVELOPMENT ACCOUNTS.—Section 6693 of
such Code is amended—

(1) by inserting ‘‘OR ON FAMILY DEVEL-
OPMENT ACCOUNTS’’ after ‘‘ANNUITIES’’
in the heading of such section, and

(2) in subsection (a)(2), by striking ‘‘and’’
at the end of subparagraph (C), by striking
the period and inserting ‘‘, and’’ in subpara-
graph (D), and by adding at the end the fol-
lowing new subparagraph:

‘‘(E) section 1400G(g)(7) (relating to family
development accounts).’’

(f) CONFORMING AMENDMENTS REGARDING
COMMERCIAL REVITALIZATION CREDIT.—

(1) Section 39(d) of such Code is amended
by adding at the end the following new para-
graph:

‘‘(9) NO CARRYBACK OF SECTION 1400J CREDIT
BEFORE DATE OF ENACTMENT.—No portion of
the unused business credit for any taxable
year which is attributable to any commer-
cial revitalization credit determined under
section 1400J may be carried back to a tax-
able year ending before the date of the enact-
ment of section 1400J.’’

(2) Subparagraph (B) of section 48(a)(2) of
such Code is amended by inserting ‘‘or com-
mercial revitalization’’ after ‘‘rehabilita-
tion’’ each place it appears in the text and
heading.

(3) Subparagraph (C) of section 49(a)(1) of
such Code is amended by striking ‘‘and’’ at
the end of clause (ii), by striking the period
at the end of clause (iii) and inserting ‘‘,
and’’, and by adding at the end the following
new clause:

‘‘(iv) the portion of the basis of any quali-
fied revitalization building attributable to
qualified revitalization expenditures.’’

(4) Paragraph (2) of section 50(a) of such
Code is amended by inserting ‘‘or 1400J(d)(2)’’
after ‘‘section 47(d)’’ each place it appears.

(5) Subparagraph (A) of section 50(a)(2) of
such Code is amended by inserting ‘‘or quali-
fied revitalization building (respectively)’’
after ‘‘qualified rehabilitated building’’.

(6) Subparagraph (B) of section 50(a)(2) of
such Code is amended by adding at the end
the following new sentence: ‘‘A similar rule
shall apply for purposes of section 1400J.’’

(7) Paragraph (2) of section 50(b) of such
Code is amended by striking ‘‘and’’ at the
end of subparagraph (C), by striking the pe-
riod at the end of subparagraph (D) and in-
serting ‘‘; and’’, and by adding at the end the
following new subparagraph:

‘‘(E) a qualified revitalization building (as
defined in section 1400J) to the extent of the
portion of the basis which is attributable to
qualified revitalization expenditures (as de-
fined in section 1400J).’’

(8) Subparagraph (C) of section 50(b)(4) of
such Code is amended—

(A) by inserting ‘‘or commercial revitaliza-
tion’’ after ‘‘rehabilitated’’ in the text and
heading, and

(B) by inserting ‘‘or commercial revitaliza-
tion’’ after ‘‘rehabilitation’’.

(9) Subparagraph (C) of section 469(i)(3) is
amended—

(A) by inserting ‘‘or section 1400J’’ after
‘‘section 42’’; and

(B) by striking ‘‘CREDIT’’ in the heading
and inserting ‘‘AND COMMERCIAL REVITALIZA-
TION CREDITS’’.

(g) CLERICAL AMENDMENTS.—
(1) The table of subchapters for chapter 1 of

the Internal Revenue Code of 1986 is amended
by adding at the end the following new item:

‘‘Subchapter X. Renewal Communities.’’
(2) The table of parts for subchapter X of

chapter 1 of such Code (as added by subtitle
A) is amended by adding at the end the fol-
lowing new items:

‘‘Part II. Renewal community capital gain
and stock.

‘‘Part III. Family development accounts.
‘‘Part IV. Additional Incentives.’’

(3) The table of sections for chapter 43 of
such Code is amended by striking the item
relating to section 4973 and inserting the fol-
lowing new item:

‘‘Sec. 4973. Tax on excess contributions to in-
dividual retirement accounts,
medical savings accounts, cer-
tain section 403(b) contracts,
family development accounts,
and certain individual retire-
ment annuities.’’

(4) The table of sections for part I of sub-
chapter B of chapter 68 of such Code is
amended by striking the item relating to
section 6693 and inserting the following new
item:

‘‘Sec. 6693. Failure to provide reports on indi-
vidual retirement accounts or
annuities or on family develop-
ment accounts; penalties relat-
ing to designated nondeductible
contributions.’’

Subtitle C—Additional Provisions
SEC. ll21. TRANSFER OF UNOCCUPIED AND

SUBSTANDARD HUD-HELD HOUSING
IN RENEWAL COMMUNITIES TO
LOCAL GOVERNMENTS.

(a) TRANSFER REQUIREMENT.—Pursuant to
the authority under section 204 of the De-
partments of Veterans Affairs and Housing
and Urban Development, and Independent
Agencies Appropriations Act, 1997, the Sec-
retary shall transfer ownership of any quali-
fied HUD property to the unit of general
local government having jurisdiction for the
area in which the property is located in ac-
cordance with this section, but only if the
unit of general local government enters into
an agreement with the Secretary meeting
the requirements of subsection (d).

(b) QUALIFIED HUD PROPERTIES.—For pur-
poses of this section, the term ‘‘qualified
HUD property’’ means any unoccupied multi-
family housing, project, substandard multi-
family housing project, or unoccupied single
family property, that is—

(1) owned by the Secretary; and
(2) located within a renewal community.
(c) TIMING OF TRANSFER.—Any transfer of

ownership required under subsection (a) shall
be completed—

(1) with respect to any multifamily hous-
ing project or single family property that is
acquired by the Secretary before the date on
which the area in which property is located
is designated as a renewal community and
that is substandard or unoccupied (as appli-
cable) upon such date, not later than 1 year
after such date; and

(2) with respect to any multifamily hous-
ing project or single family property that is
acquired by the Secretary on or after the
date on which the area in which the property
is located is designated as a renewal commu-
nity, not later than 1 year after—
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(A) the date on which the project is deter-

mined to be substandard or unoccupied (as
applicable), in the case of a property that is
not unoccupied or substandard upon acquisi-
tion by the Secretary; or

(B) the date on which the project is ac-
quired by the Secretary, in the case of a
property that is substandard or unoccupied
(as applicable) upon such acquisition.

(d) AGREEMENTS TO SELL PROPERTY TO
COMMUNITY DEVELOPMENT CORPORATIONS.—
An agreement described in this subsection is
an agreement that requires a unit of general
local government to dispose of the qualified
HUD property acquired by the unit of gen-
eral local government in accordance with
the following requirements:

(1) NOTIFICATION TO COMMUNITY DEVELOP-
MENT CORPORATIONS.—Not later than 30 days
after the date on which the unit of general
local government acquires title to the prop-
erty under subsection (a), the unit of general
local government shall notify each commu-
nity development corporation located in the
State in which the property is located—

(A) of such acquisition of title; and
(B) that, during the 6-month period begin-

ning on the date on which such notification
is made, such community development cor-
porations shall have the exclusive right
under this subsection to make bona fide of-
fers to purchase the property on a cost re-
covery basis.

(2) RIGHT OF FIRST REFUSAL.—During the 6-
month period described in paragraph (1)(B)—

(A) the unit of general local government
may not sell or offer to sell the qualified
HUD property other than to a party notified
under paragraph (1), unless each community
development corporation required to be so
notified has notified the unit of general local
government that the corporation will not
make an offer to purchase the property; and

(B) the unit of general local government
shall accept a bona fide offer to purchase the
property made during such period if the offer
is acceptable to the unit of general local gov-
ernment, except that a unit of general local
government may not sell a property to a
community development corporation during
that 6-month period other than on a cost re-
covery basis.

(3) OTHER DISPOSITION.—During the 6-
month period beginning on the expiration of
the 6-month period described in paragraph
(1)(B), the unit of general local government
shall dispose of the property on a negotiated,
competitive bid, or other basis, on such
terms as the unit of general local govern-
ment deems appropriate.

(e) SATISFACTION OF INDEBTEDNESS.—Before
transferring ownership of any qualified HUD
property pursuant to subsection (a), the Sec-
retary shall satisfy any indebtedness in-
curred in connection with the property to be
transferred, by—

(1) canceling the indebtedness; or
(2) reimbursing the unit of general local

government to which the property is trans-
ferred for the amount of the indebtedness.

(f) DETERMINATION OF STATUS OF PROP-
ERTIES.—To ensure compliance with the re-
quirements of subsection (c), the Secretary
shall take the following actions:

(1) UPON DESIGNATION OF RENEWAL COMMU-
NITIES.—Upon the designation of any renewal
community, the Secretary shall promptly as-
sess each residential property owned by the
Secretary that is located within such re-
newal community to determine whether such
property is a qualified HUD property.

(2) UPON ACQUISITION.—Upon acquiring any
residential property that is located with a
renewal community, the Secretary shall
promptly determine whether the property is
a qualified HUD property.

(3) UPDATES.—The Secretary shall periodi-
cally reassess the residential properties

owned by the Secretary to determine wheth-
er any such properties have become qualified
HUD properties.

(g) TENANT LEASES.—This section shall not
affect the terms or the enforceability of any
contract or lease entered into with respect
to any residential property before the date
that such property becomes a qualified HUD
property.

(h) PROCEDURES.—Not later than the expi-
ration of the 6-month period beginning on
the date of the enactment of this Act, the
Secretary shall establish, by rule, regula-
tion, or order, such procedures as may be
necessary to carry out this section.

(i) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) COMMUNITY DEVELOPMENT CORPORA-
TION.—The term ‘‘community development
corporation’’ means a nonprofit organization
whose primary purpose is to promote com-
munity development by providing housing
opportunities for low-income families.

(2) COST RECOVERY BASIS.—The term ‘‘cost
recovery basis’’ means, with respect to any
sale of a residential property by a unit of
general local government to a community
development corporation under subsection
(d)(2), that the purchase price paid by the
community development corporation is less
than or equal to the costs incurred by the
unit of general local government in connec-
tion with such property during the period be-
ginning on the date on which the unit of gen-
eral local government acquires title to the
property under subsection (a) and ending on
the date on which the sale is consummated.

(3) LOW-INCOME FAMILIES.—The term ‘‘low-
income families’’ has the meaning given the
term in section 3(b) of the United States
Housing Act of 1937.

(4) MULTIFAMILY HOUSING PROJECT.—The
term ‘‘multifamily housing project’’ has the
meaning given the term in section 203 of the
Housing and Community Development
Amendments of 1978.

(5) RENEWAL COMMUNITY.—The term ‘‘re-
newal community’’ means an area des-
ignated (under subchapter X of chapter 1 of
the Internal Revenue Code of 1986) as a re-
newal community.

(6) RESIDENTIAL PROPERTY.—The term ‘‘res-
idential property’’ means a property that is
a multifamily housing project or a single
family property.

(7) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of Housing and Urban
Development.

(8) SEVERE PHYSICAL PROBLEMS.—The term
‘‘severe physical problems’’ means, with re-
spect to a dwelling unit, that the unit—

(A) lacks hot or cold piped water, a flush
toilet, or both a bathtub and a shower in the
unit, for the exclusive use of that unit;

(B) on not less than 3 separate occasions
during the preceding winter months, was un-
comfortably cold for a period of more than 6
consecutive hours due to a malfunction of
the heating system for the unit;

(C) has no functioning electrical service,
exposed wiring, any room in which there is
not a functioning electrical outlet, or has ex-
perienced 3 or more blown fuses or tripped
circuit breakers during the preceding 90-day
period;

(D) is accessible through a public hallway
in which there are no working light fixtures,
loose or missing steps or railings, and no ele-
vator; or

(E) has severe maintenance problems, in-
cluding water leaks involving the roof, win-
dows, doors, basement, or pipes or plumbing
fixtures, holes or open cracks in walls or
ceilings, severe paint peeling or broken plas-
ter, and signs of rodent infestation.

(9) SINGLE FAMILY PROPERTY.—The term
‘‘single family property’’ means a 1- to 4-
family residence.

(10) SUBSTANDARD.—The term ‘‘sub-
standard’’ means, with respect to a multi-
family housing project, that 25 percent or
more of the dwelling units in the project
have severe physical problems.

(11) UNIT OF GENERAL LOCAL GOVERNMENT.—
The term ‘‘unit of general local government’’
has the meaning given the term in section
102(a) of the Housing and Community Devel-
opment Act of 1974.

(12) UNOCCUPIED.—The term ‘‘unoccupied’’
means, with respect to a residential prop-
erty, that the unit of general local govern-
ment having jurisdiction over the area in
which the project is located has certified in
writing that the property is not inhabited.
SEC. ll22. CRA CREDIT FOR INVESTMENTS IN

COMMUNITY DEVELOPMENT ORGA-
NIZATIONS LOCATED IN RENEWAL
COMMUNITIES.

Section 804 of the Community Reinvest-
ment Act of 1977 (12 U.S.C. 2903) is amended
by adding at the end the following new sub-
section:

‘‘(c) INVESTMENTS IN CERTAIN COMMUNITY
DEVELOPMENT ORGANIZATIONS.—In assessing
and taking into account, under subsection
(a), the record of a regulated financial insti-
tution, the appropriate Federal financial su-
pervisory agency may consider, as a factor,
investments of the institution in, and capital
investment, loan participation, and other
ventures undertaken by the institution in
cooperation with, any community develop-
ment organization (as defined in section 234
of the Bank Enterprise Act of 1991) which is
located in a renewal community (as des-
ignated under section 1400D of the Internal
Revenue Code of 1986).’’.
SEC. 23. CLARIFICATION OF DEDUCTION FOR DE-

FERRED COMPENSATION.
(a) IN GENERAL.—Section 404(a) (relating to

deduction for contributions of an employer
to an employee’s trust or annuity plan and
compensation under a deferred-payment
plan) is amended by adding at the end the
following new paragraph:

‘‘(11) DETERMINATIONS RELATING TO DE-
FERRED COMPENSATION.—

‘‘(A) IN GENERAL.—For purposes of deter-
mining under this section—

‘‘(i) whether compensation of an employee
is deferred compensation, and

‘‘(ii) when deferred compensation is paid,
no amount shall be treated as received by
the employee, or paid, until it is actually re-
ceived by the employee.

‘‘(B) EXCEPTION.—Subparagraph (A) shall
not apply to severance pay.’’

(b) EFFECTIVE DATE.—
(1) IN GENERAL.—The amendment made by

subsection (a) shall apply to taxable years
ending after the date of the enactment of
this Act.

(2) CHANGE IN METHOD OF ACCOUNTING.—In
the case of any taxpayer required by the
amendment made by subsection (a) to
change its method of accounting for its first
taxable year ending after the date of the en-
actment of this Act—

(A) such change shall be treated as initi-
ated by the taxpayer,

(B) such change shall be treated as made
with the consent of the Secretary of the
Treasury, and

(C) the net amount of the adjustments re-
quired to be taken into account by the tax-
payer under section 481 of the Internal Reve-
nue Code of 1986 shall be taken into account
in such first taxable year.
SEC. 24. MODIFICATION TO FOREIGN TAX CRED-

IT CARRYBACK AND CARRYOVER PE-
RIODS.

(a) IN GENERAL.—Section 904(c) (relating to
limitation on credit) is amended—

(1) by striking ‘‘in the second preceding
taxable year,’’, and

(2) striking ‘‘or fifth’’ and inserting ‘‘fifth,
sixth, or seventh’’.
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(b) EFFECTIVE DATE.—The amendment

made by subsection (a) shall apply to credits
arising in taxable years beginning after De-
cember 31, 1999.

BENNETT (AND HATCH)
AMENDMENTS NOS. 1713–1714

(Order to lie on the table.)
Mr. BENNETT (for himself and Mr.

HATCH) submitted two amendments in-
tended to be proposed by them to
amendment No. 1676 proposed by Mr.
CHAFEE to the bill, S. 1173, supra; as
follows:

AMENDMENT NO. 1713
At the end of subtitle A of title I, add the

following:
SEC. 11ll. TRANSPORTATION ASSISTANCE FOR

OLYMPIC CITIES.
(a) PURPOSE.—The purpose of this section

is to authorize the provision of assistance
for, and support of, State and local efforts
concerning surface transportation issues
necessary to obtain the national recognition
and economic benefits of participation in the
International Olympic movement and the
International Paralympic movement by
hosting international quadrennial Olympic
and Paralympic events in the United States.

(b) PRIORITY FOR TRANSPORTATION
PROJECTS RELATING TO OLYMPIC AND
PARALYMPIC EVENTS.—Notwithstanding any
other provision of law, from funds available
to carry out section 104(k) of title 23, United
States Code, the Secretary may give priority
to funding for a transportation project relat-
ing to an international quadrennial Olympic
or Paralympic event if—

(1) the project meets the extraordinary
needs associated with an international quad-
rennial Olympic or Paralympic event; and

(2) the project is otherwise eligible for as-
sistance under section 104(k) of that title.

(c) TRANSPORTATION PLANNING ACTIVI-
TIES.—The Secretary may participate in—

(1) planning activities of States and metro-
politan planning organizations and transpor-
tation projects relating to an international
quadrennial Olympic or Paralympic event
under sections 134 and 135 of title 23, United
States Code; and

(2) developing intermodal transportation
plans necessary for the projects in coordina-
tion with State and local transportation
agencies.

(d) FUNDING.—Notwithstanding section
541(a) of title 23, United States Code, from
funds made available under that section, the
Secretary may provide assistance for the de-
velopment of an Olympic and a Paralympic
transportation management plan in coopera-
tion with an Olympic Organizing Committee
responsible for hosting, and State and local
communities affected by, an international
quadrennial Olympic or Paralympic event.

(e) TRANSPORTATION PROJECTS RELATING TO
OLYMPIC AND PARALYMPIC EVENTS.—

(1) IN GENERAL.—The Secretary may pro-
vide assistance, including planning, capital,
and operating assistance, to States and local
governments in carrying out transportation
projects relating to an international quad-
rennial Olympic or Paralympic event.

(2) FEDERAL SHARE.—The Federal share of
the cost of a project assisted under this sub-
section shall not exceed 80 percent.

(f) ELIGIBLE GOVERNMENTS.—A State or
local government shall be eligible to receive
assistance under this section only if the gov-
ernment is hosting a venue that is part of an
international quadrennial Olympics that is
officially selected by the International
Olympic Committee.

(g) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated from
the Highway Trust Fund (other than the
Mass Transit Account) to carry out this sec-

tion such sums as are necessary for each of
fiscal years 1998 through 2003.

AMENDMENT NO. 1714
At the appropriate place, insert the follow-

ing:
SEC. ll. TRANSPORTATION ASSISTANCE FOR

OLYMPIC CITIES.
(a) PURPOSE; DEFINITIONS.—
(1) PURPOSE.—The purpose of this section

is to provide assistance and support to State
and local efforts on surface and aviation-re-
lated transportation issues necessary to ob-
tain the national recognition and economic
benefits of participation in the International
Olympic movement and the International
Paralympic movement by hosting inter-
national quadrennial Olympic and
Paralympic events in the United States.

(2) DEFINITION.—In this section, the term
‘‘Secretary’’ means the Secretary of Trans-
portation.

(b) PRIORITY FOR TRANSPORTATION
PROJECTS RELATED TO OLYMPIC AND
PARALYMPIC EVENTS.—

(1) IN GENERAL.—Notwithstanding any
other provision of law, the Secretary may
give priority to funding for a mass transpor-
tation project related to an international
quadrennial Olympic or Paralympic event to
carry out 1 or more of sections 5303, 5307, and
5309 of title 49, United States Code, if the
project—

(A) in the determination of the Secretary,
will meet extraordinary transportation
needs associated with an international quad-
rennial Olympic or Paralympic event; and

(B) is otherwise eligible for assistance
under the section at issue.

(2) CONTRACTUAL OBLIGATION.—A grant or a
contract for a project described in paragraph
(1), approved by the Secretary and funded
with amounts made available under this sub-
section, is a contractual obligation to pay
the Government’s share of the cost of the
project.

(3) NON-FEDERAL SHARE.—For purposes of
determining the non-Federal share of a
project funded under this subsection, high-
way and transit projects shall be considered
to be a program of projects.

(4) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated from
the Mass Transit Account of the Highway
Trust Fund such sums as may be necessary
to carry out this subsection.

(c) TRANSPORTATION PLANNING ACTIVI-
TIES.—Notwithstanding any other provision
of law, the Secretary may participate in—

(1) planning activities of State and metro-
politan planning organizations, and project
sponsors, for a transportation project related
to an international quadrennial Olympic or
Paralympic event under sections 5303 and
5305a of title 49, United States Code; and

(2) developing intermodal transportation
plans necessary for transportation projects
described in paragraph (1), in coordination
with State and local transportation agen-
cies.

(d) TRANSPORTATION PROJECTS RELATED TO
OLYMPIC AND PARALYMPIC EVENTS.—

(1) GENERAL AUTHORITY.—The Secretary
may provide assistance to State and local
governments, and an Olympic Organizing
Committee responsible for hosting an inter-
national quadrennial Olympic or Paralympic
event, in carrying out transportation
projects related to an international quadren-
nial Olympic or Paralympic event. Such as-
sistance may include planning, capital, and
operating assistance.

(2) NON-FEDERAL SHARE.—The Federal
share of the costs of any transportation
project assisted under this subsection shall
not exceed 80 percent. For purposes of deter-
mining the non-Federal share of a project as-
sisted under this subsection, highway and

transit projects shall be considered to be a
program of projects.

(e) ELIGIBLE GOVERNMENTS.—A State or
local government is eligible to receive assist-
ance under this section only if it is hosting
a venue that is part of an international
quadrennial Olympics that is officially se-
lected by the International Olympic Com-
mittee.

(f) AIRPORT DEVELOPMENT PROJECTS.—
(1) AIRPORT DEVELOPMENT DEFINED.—Sec-

tion 47102(3) of title 49, United States Code,
is amended by adding at the end the follow-
ing:

‘‘(H) Developing, in coordination with
State and local transportation agencies,
intermodal transportation plans necessary
for Olympic-related projects at an airport.’’.

(2) DISCRETIONARY GRANTS.—Section
47115(d) of title 49, United States Code, is
amended—

(A) by striking ‘‘and’’ at the end of para-
graph (5);

(B) by striking the period at the end of
paragraph (6) and inserting ‘‘; and’’; and

(C) by adding at the end the following:
‘‘(7) the need for the project in order to

meet the unique demands of hosting inter-
national quadrennial Olympic or Paralympic
events.’’.

(g) GRANT OR CONTRACT TERMS AND CONDI-
TIONS.—Notwithstanding any other provision
of law, a grant or contract funded under this
section shall be subject to such terms and
conditions as the Secretary may determine,
including the waiver of planning and pro-
curement requirements.

(h) USE OF FUNDS BEFORE APPORTIONMENTS
AND ALLOCATIONS.—Notwithstanding any
other provision of law, funds made available
under section 5307 of title 49, United States
Code, may be used by the Secretary for
projects funded under this section before ap-
portioning or allocating funds to States,
metropolitan planning organizations, or
transit agencies.

(i) USE OF APPROPRIATIONS.—From
amounts made available to carry out sec-
tions 5303, 5307, and 5309 of title 49, United
States Code, in each of fiscal years 1998
through 2003, the Secretary may use such
amounts as may be necessary to carry out
this section.

f

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON AGRICULTURE, NUTRITION, AND
FORESTRY

Mr. CHAFEE. Mr. President, I ask
unanimous consent that the Commit-
tee on Agriculture, Nutrition, and For-
estry be allowed to meet during the
session of the Senate on Thursday,
March 5, 1998, at 9 a.m. in SR–328A. The
purpose of this meeting will be to hold
a hearing examining the Kyoto treaty
on climate change and its effect on the
agricultural economy.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON ARMED SERVICES

Mr. CHAFEE. Mr. President, I ask
unanimous consent that the Commit-
tee on Armed Services be authorized to
meet on Thursday, March 5, 1998, at 10
a.m. in open session, to receive testi-
mony on the role of the Department of
Defense in countering the
transnational threats of the 21st cen-
tury.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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COMMITTEE ON ENERGY AND NATURAL

RESOURCES

Mr. CHAFEE. Mr. President, I ask
unanimous consent that the Commit-
tee on Energy and Natural Resources
be granted permission to meet during
the session of the Senate on Thursday,
March 5, for purposes of conducting a
full committee hearing which is sched-
uled to begin at 9:30 a.m. The purpose
of this oversight hearing is to consider
the President’s proposed budget for
FY1999 for the Department of the Inte-
rior.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON GOVERNMENTAL AFFAIRS

Mr. CHAFEE. Mr. President, I ask
unanimous consent on behalf of the
Governmental Affairs Committee to
meet on Thursday, March 5, 1998, at 4
p.m. for a business meeting. The agen-
da will be the approval of the Commit-
tee Report on the Special Investigation
of Illegal and Improper Activities in
Connection with 1996 Federal Election
Campaigns.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON THE JUDICIARY

Mr. CHAFEE. Mr. President, I ask
unanimous consent that the Commit-
tee on the Judiciary, be authorized to
hold an executive business meeting
during the session of the Senate on
Thursday, March 5, 1998, at 10 a.m., in
room 226 of the Senate Dirksen Office
Building.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON CHILDREN AND FAMILIES

Mr. CHAFEE. Mr. President, I ask
unanimous consent that the Commit-
tee on Labor and Human Resources,
Subcommittee on Children and Fami-
lies, be authorized to meet for a hear-
ing on after school child care during
the session of the Senate on Thursday,
March 5, 10 a.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON IMMIGRATION

Mr. CHAFEE. Mr. President, I ask
unanimous consent that the sub-
committee on Immigration, of the Sen-
ate Judiciary Committee, be author-
ized to meet during the session of the
Senate on Thursday, March 5, 1998, at 2
p.m. to hold a hearing in room 226, Sen-
ate Dirksen Building, on: ‘‘Immigra-
tion and Naturalization Service Over-
sight: Reforming the Naturalization
Process.’’

The PRESIDING OFFICER. Without
objection, it is so ordered.
SUBCOMMITTEE ON SCIENCE, TECHNOLOGY, AND

SPACE

Mr. CHAFEE. Mr. President, I ask
unanimous consent that the Sub-
committee on Science, Technology and
Space of the Committee on Commerce,
Science, and Transportation be author-
ized to meet on Thursday, March 5,
1998, at 2 p.m. on commercialization of
space.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ADDITIONAL STATEMENTS

RECOGNITION OF LT. COL. EILEEN
COLLINS, THE FIRST WOMAN SE-
LECTED TO COMMAND A MIS-
SION OF THE SPACE SHUTTLE

∑ Mr. MOYNIHAM. Mr. President, I
rise to recognize the accomplishments
of Lt. Col. Eileen Collins, a New York
native who earlier this morning was
named the first female space shuttle
commander by first lady Hillary
Rodham Clinton.

Ms. Collins was born in Elmira, New
York and graduated from the Elmira
Free Academy in 1974. She received her
associate’s degree in mathematics and
science form Corning Community Col-
lege in 1976, and a Bachelor of Arts de-
gree in mathematics from Syracuse
University in 1978. Ms. Collins later re-
ceived graduate degrees in operations
research and space systems manage-
ment at Stanford University and Web-
ster University.

Ms. Collins has logged over 4,700
hours in thirty different types of air-
craft. She was an assistant professor of
mathematics at the Air Force Acad-
emy in Colorado from 1986 to 1989 and
also served as an instructor pilot dur-
ing her time there. Her many awards
include the Department of Defense Su-
perior Service Medal, the Armed
Forces Expeditionary Medal for service
in Grenada, and the NASA Space
Flight Medal.

Lt. Col. Collins has soared to great
heights, both literally and figuratively.
She is, in several senses, a modern day
pioneer. Her career has already been
distinguished by efforts to push for-
ward the frontiers of knowledge,
through her work as a scientist and as
a professor. She has contributed to ef-
forts to bridge gaps between Russia and
the Untied States, though her service
as the first woman to pilot the space
shuttle during the first flight of the
new joint Russian-American Space
Program—a program which embodies
our vision of a new era of international
scientific collaboration. Moreover, she
is a member of an elite cadre of women
who have served in our astronaut pro-
gram. Ms. Collins is one of only 27
women who have flown in the history
of the U.S. space shuttle program, out
of a total of 229 people. Today, she
steps up to her place in history as the
first woman to be assigned command of
a space shuttle mission, and in so doing
expands our national vision of the op-
portunities and possibilities open to all
American women.

I am proud to claim Lt. Col. Collins
as a native of New York State, and as
a product of New York educational in-
stitutions through her undergraduate
years. Good luck, congratulations, and
Godspeed, Lt. Col. Collins.∑

f

NEW HAMPSHIRE’S 1998 OLYMPIC
GOLD MEDALISTS

∑ Mr. SMITH of New Hampshire. Mr.
President, I rise today to congratulate

Sarah Tueting, Gretchen Ulion, Katie
King, Tarah Mounsey, Tricia Dunn,
Sue Merz, Colleen Coyne and Karyn
Bye, all distinguished athletes, for
bringing home an Olympic gold medal
in women’s hockey. This gold medal
symbolizes their dedication to excel-
lence, relentless drive for greatness and
unfailing crusade to become the best of
the best.

It is a special honor to have these
Granite Staters represent our country
and the State of New Hampshire while
competing in Nagano, Japan. Concord’s
Tara Mounsey and Salem’s Katie King
both went to Brown University in
Rhode Island. Tricia Dunn, a resident
of Derry graduated from the University
of New Hampshire.

I also feel New Hampshire has a spe-
cial claim to the Olympiads that at-
tended Granite State Universities.
Sarah Tueting and Gretchen Ulion
both went to Dartmouth College. Sarah
is from Winnetka, Illinois, and Gretch-
en is from Marlborough, Connecticut.
Also, Colleen Coyne, Sue Merz, and
Karyn Bye all went to the University
of New Hampshire. Colleen is from East
Falmouth, Massachusetts, Sue is from
Greenwich, Connecticut, and Karyn is
from River Falls, Wisconsin.

The team was a strong medal con-
tender coming into the Games, how-
ever, the Canadian team had a stronger
pre-Olympic record. Nonetheless, they
beat the odds and prevailed. Team USA
went undefeated, winning the final gold
medal game against Team Canada, 3 to
1.

Their triumph created an immediate
boom to women’s hockey. Like pio-
neers, they have forged ahead in a
sport historically not common for
women and have proven to the world
that it is no longer a sport just for
men. As a result, they have become a
catalyst for significant change in the
interest of women’s hockey. Already,
local skating rinks across the country
are reporting huge increases in lesson
sign-ups.

These young Americans have reached
the pinnacle of success, achieved what
most only dream about, and have prov-
en once again that Americans continue
to achieve great feats. They are very
much like diplomats, proudly rep-
resenting America and delivering a su-
perb performance in the world arena of
Olympiads.

This Olympic team best exemplifies
the qualities of a winning team. Four
words come to mind that best rep-
resent the tools they used to bring
home the gold: teamwork, dedication,
hard work, and perseverance. Their at-
tributes are an example for all that in-
spire others to succeed and reach that
dream of dreams.

As a participant in the Olympics,
they have joined an elite group of ath-
letes who have continued a tradition
rooted since the days of the ancient
Greeks. The Olympics are a time when
countries come together and put aside
their differences to celebrate not only
competition but humanity. It is a gath-
ering of diverse cultures, beliefs and
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traditions which are brought together
for a common cause. This event, for
which these women have worked so
hard is one of the few times the world
can concur this way. To not only at-
tend the Olympics but to win a gold
medal is an honor of which they should
all be proud.

Mr. President, I want to congratulate
Sarah Tueting, Tarah Mounsey, Tricia
Dunn, Sue Merz, Colleen Coyne and
Karyn Bye for their outstanding ac-
complishments and I am proud to rep-
resent them in the U.S. Senate.∑

f

INTERNATIONAL WOMEN’S DAY

∑ Mr. FEINGOLD. Mr. President, this
weekend, on Sunday, March 8, 1998, the
world community will celebrate Inter-
national Women’s Day. This day is a
time to mark the achievements and
progress of women around the world,
but also to consider the long road we
still have to travel to reach equality
and respect for the basic human rights
for all women.

Many women and men will mark this
day by reflecting on how far women
have come in many societies and by
continuing to work toward true equal-
ity for women all across the globe. The
United States has a lot to be proud of
in this regard. Women make signifi-
cant contributions at every level of our
society, including in this distinguished
body.

Unfortunately, a large number of
women will not even know of this day,
which is meant to be a celebration of
their achievements and accomplish-
ments. On International Women’s Day,
many women will continue to be sub-
jugated by their husbands or their gov-
ernments, and many will be unaware of
the basic human rights to which they
are entitled as members of the world
community. In cities and towns all
over the world—including in the United
States—International Women’s Day
will be just another day in the long
struggle for women to achieve equal
pay for equal work, full political and
religious rights, access to adequate
health care and child care, and the
right to control their own destinies. It
is troubling that, while women make
up approximately 51 percent of the
world’s population, many of them have
little or no civil or political rights.

As Ranking Member on the Sub-
committee on African Affairs of the
Senate Committee on Foreign Rela-
tions, I have had no opportunity to
learn much about the status of women
on that continent. The conditions into
which women are born in Africa vary
from country to country and impact
greatly on their chances for a success-
ful, happy life. According to the United
Nations, baby girls born between 1995
and 2000 in the West African country of
Sierra Leone can expect to live ap-
proximately 39 years, the lowest for
women born on that continent. In this
small, war-torn nation, the infant mor-
tality rate is 169 per 1,000 live births,
the highest in Africa.

By contrast, the United Nations says,
baby girls born in the United States
during the same period, 1995–2000, can
expect to live 80 years, more than twice
as long as baby girls born in Sierra
Leone. The infant mortality rate in
this country is seven per 1,000 live
births—162 less than that of Sierra
Leone. The vast majority of baby girls
born in the United States have a bright
future ahead of them; their counter-
parts in Sierra Leone face instability
and the constant threat of war. A baby
girl born today in Wisconsin will share
approximately 39 of her birthdays with
a baby girl born today in Sierra
Leone—sadly, it is unlikely that the
baby girl in Sierra Leone will reach her
40th birthday.

In another war-torn African nation,
Angola, the conditions are not much
better. The thousands of unmarked
landmines that riddle that country
have contributed to the low 48-year life
expectancy of Angolan women. Accord-
ing to the United Nations, women
make up 46 percent of the nation’s
workforce, and 73 percent of women 15
and over contribute to the nation’s
economy. These women are indicative
of those all over the African con-
tinent—and indeed all over the world.
They literally carry the economy on
their backs by producing handmade
products and carrying them to mar-
kets, or single-handedly transporting
bundles of wood or vessels of water for
their families.

But, fortunately, not all of the
women in Africa or the rest of the
world experience such bleak cir-
cumstances. For example, women
around the world have made great
strides in business with the help of
microcredit programs. These programs
extend loans, often less than $100, to
women who need assistance starting or
expanding a small business. The bene-
fits of these loans, which are almost al-
ways repaid, far exceed their monetary
worth. Domestic and international
microcredit programs have enabled
thousands of women to find the con-
fidence necessary to become self-suffi-
cient and to support their families
without government assistance—often
for the first time.

In a 1997 speech commemorating
International Women’s Day, Secretary
of State Madeleine K. Albright said,
‘‘Advancing the status of women is not
only a moral imperative; it is being ac-
tively integrated into the foreign pol-
icy of the United States. It is our mis-
sion. It is the right thing to do, and,
frankly, it is the smart thing to do.’’ I
wholeheartedly agree with this state-
ment. I am pleased that the United
States is taking an active role in the
worldwide promotion of the rights of
women. These efforts include working
with the United Nations High Commis-
sioner for Refugees to establish guide-
lines to protect female refugees from
sexual and physical assault and exploi-
tation. The United States is also work-
ing to ensure that the War Crimes Tri-
bunals for Rwanda and the Former

Yugoslavia will vigorously prosecute
rape as a war crime. Too often, women
have been the forgotten casualties of
war. I am pleased that the United
States government is working to en-
sure that female refugees are protected
and that those who would use rape as a
tactic of war are punished.

So, Mr. President, as the world pre-
pares to celebrate International Wom-
en’s Day, we should honor the achieve-
ments of women around the world, but
we should not forget those who have
little to celebrate.∑

f

RECOGNITION OF ROSELLA
SCHNAKENBERG

∑ Mr. BOND. Mr. President, I rise
today to recognize Rosella
Schnakenberg for her fifty years of
service to First Community Bank in
Ionia. On March 18, 1947, Rosella began
working as a teller for the First Com-
munity Bank, then the Bank of Ionia.
At the time she received a salary of $75
a month. Today she is Vice President
and Facility Manager of the Bank and
oversees the day-to-day operations.

Through the years Rosella has
watched the economic ups and downs of
the bank and through it all has made
sure that people have received quality
service and the assistance they need.
Watching people start businesses, pur-
chase homes and pay for their chil-
dren’s college education has allowed
her to see first hand the help she has
given to others.

In addition to Rosella’s faithful serv-
ice to her work, she is a community
leader in Cole Camp, Missouri. She has
been playing the organ at St. John’s
Lutheran Church in Cole Camp for
more than fifty years and volunteers
much of her free time to visiting nurs-
ing homes so that residents have com-
pany. I wish her continued success and
congratulate her for fifty years of loyal
service.∑

f

RED CROSS MONTH
∑ Mr. SARBANES. Mr. President, I rise
today to pay tribute to the achieve-
ment and service of the American Red
Cross. March has been declared ‘‘Red
Cross Month’’ by Presidential Procla-
mation, and I can think of no more ap-
propriate a season to recognize an or-
ganization whose mission centers on
renewing hope for the citizens of our
Nation.

Founded in May, 1881 by Clara Bar-
ton, the American Red Cross was
charged with providing emergency re-
lief in times of war and natural disas-
ter. Today, the American Red Cross is
the largest grass-roots volunteer orga-
nization in the United States with 2658
chapters and over a million volunteers.
I am pleased that the United States
Congress had the foresight in 1905 to
designate the American Red Cross as
the lead voluntary agency responsible
for national and international relief in
times of peace. In over a century of
service, this organization has grown
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from an idea borne from war to a na-
tional network on which people depend
in times of crisis and calm alike.

My own State of Maryland recently
suffered severe damage from two con-
secutive Nor’Easters which battered
the coastline. Ocean City, a center of
Maryland’s summer tourism, and
Assateague Island, one of the State’s
most critical natural resources, sus-
tained high winds, wave action and
tidal surges which leveled protective
dunes, destroyed recreational beaches
and caused severe damage to roads,
parking lots, and bike trails. American
Red Cross volunteers responded quick-
ly to the needs of these communities
by preparing shelters for evacuees, pro-
viding replacement food, clothing and
basic furnishing to those in need, and
helped to evaluate damage to homes of
year round residents. I am personally
very grateful for all that was done for
these people in a time of unexpected
loss and would like to thank the many
volunteers who pitch in when ‘‘Help
Can’t Wait.’’

Although disaster relief is one of the
most important and renowned roles of
the American Red Cross, the local
chapters offer many other critical serv-
ices that serve to prevent emergencies
and provide training. The Red Cross is
perhaps best known for its work to en-
sure a safe blood supply and blood
products for cancer patients, accident
victims and others in need. Other im-
portant services include courses in
CPR, First Aid, HIV/AIDS education,
swimming lessons, life guarding, and
disaster relief and preparedness train-
ing.

The American Red Cross also works
closely with civic and educational enti-
ties to further their message and facili-
tate training. In Maryland, a newly
formulated ‘‘Safe Families—Safe Kids’’
Campaign will be presented to school-
children from kindergarten to third
grade in Baltimore City and counties
throughout the State. This program
will address safety concerns for chil-
dren and families, including fire and
injury prevention and interaction with
strangers.

The activities of the American Red
Cross are innumerable and their con-
tributions to the health and wellbeing
of our society are invaluable. What is
clear, this month and throughout the
entire year, is that the tradition of
service and the value of community re-
sponsibility thrives in the actions of
this historic organization. I urge my
colleagues to join me in applauding
those who are taking part in the oldest
and best of America’s traditions—the
spirit of service.∑

f

HEALTHY KIDS ACT

∑ Mr. DORGAN. Mr. President, re-
cently I cosponsored legislation au-
thored by my colleague from North Da-
kota, Senator CONRAD, which addresses
a serious threat to public health: youth
smoking. Every day 3,000 kids take up
smoking, and tragically, 1,000 of them

will eventually die of tobacco-related
illnesses. Since research has shown
that 90 percent of all smokers begin
smoking in their teens or younger, we
must do more to prevent our children
from becoming hooked on tobacco.

The Healthy Kids Act, S. 1638, takes
the tobacco settlement negotiated by
several states’ attorneys general last
summer and strengthens it. The bill
provides the Food and Drug Adminis-
tration with full authority to regulate
tobacco. This would protect FDA’s
ability to, among other things, require
health warnings on tobacco products,
prohibit advertising aimed at children
and insure the safety of tobacco ingre-
dients. The bill imposes penalties on
tobacco companies if they fail to re-
duce youth smoking rates by 67 percent
over the next 10 years and funds re-
search, prevention and smoking ces-
sation programs. The bill also requires
tobacco companies to make public
their documents related to the health
effects of smoking, manipulation of
nicotine levels in tobacco and their ef-
forts to market tobacco products to
minors.

Finally, the legislation would impose
a health fee on tobacco products of 50
cents per pack in 1999, increasing to
$1.50 per pack in 2001. While I have
some concern about the level of this
new fee, it has two important goals.
The first, and most important, is to
discourage children from taking up
smoking. Most experts agree that a
substantial increase in the price of
cigarettes is the most effective way to
reduce teen smoking. Secondly, this
new fee rightly asks smokers to pay for
some of the costs to states and the fed-
eral government of treating smoking-
related health problems.

I don’t agree with every provision in
S. 1638, but I cosponsored it because I
believe it is important that Congress
pass comprehensive legislation to com-
bat youth smoking this year. Tobacco
should continue to be a legal product
for adults, but we need to do more to
keep it out of the hands of children and
we must hold the tobacco industry ac-
countable for their efforts to hook our
kids.∑

f

TRIBUTE TO DR. WENDELL C.
SOMERVILLE

∑ Mr. ROBB. Mr. President, I rise
today to note the death of Dr. Wendell
C. Somerville, who passed away on
Sunday, December 28, 1997.

Dr. Somerville served his nation in
the United States Navy and, at the age
of 27, received his call to preach. In
1927, he was ordained in the Mill Neck
Baptist Church of Como, North Caro-
lina, by a council consisting of rep-
resentatives of seven churches. From
that time until his death, he pastored
the First Baptist Church in Rocky
Mount, North Carolina and, in 1934, he
served as the first full-time Executive
Secretary for the General Baptist
State Convention.

By 1940, Dr. Somerville took on the
assignment for which he is most re-

membered: Executive Secretary of the
Lott Carey Baptist Foreign Mission
Convention, an organization to which
dozens of Virginia churches belong. He
served with distinction in this position
for more than 55 years when he was
unanimously elected Executive Sec-
retary-Treasurer Emeritus, an office he
held until his death. During his active
tenure, he traveled extensively, mak-
ing 28 trips aboard and one around the
world where he met with foreign lead-
ers in an effort to spread his positive
message.

We cherish his memory as his work
touched the lives of men, women and
youth alike. Mr. President, I commend
to the United States Senate and to the
American people the life and public
service of Dr. Wendell C. Somerville.∑

f

URBAN POLICY, THE RICE FOUN-
DATION AND NEW YORK UNIVER-
SITY

∑ Mr. MOYNIHAN. Mr. President, I rise
today to call our attention to a most
significant event to be held next week.
On March 10, 1998, New York University
will honor the generosity and vision of
Henry Hart Rice with the first ever
Henry Hart Rice Urban Policy Forum
on ‘‘The Revitalization of New York
City.’’

The moderator will be Dr. Mitchell L.
Moss who has fittingly been named the
Henry Hart Rice Professor of Urban
Policy and Planning, a newly endowed
chair at New York University. In addi-
tion to honoring the remarkable legacy
and vision of Mr. Rice, this new chair,
according to University President, L.
Jay Oliva, ‘‘will play a major role in
supporting undergraduate programs in
urban policy that will be available to
students from all schools of the Univer-
sity.’’

The study of urban policy is vital to
the future of New York and our nation.
Appropriate that it is carried out by as
vital and lively an institution as NYU.
But let us not lose sight of our history
as we look forward. For the longest
while we in New York defined ourselves
by spectacular public works. The
Croton Aqueduct, 1842—pick and shovel
all the way for 41 miles to 42nd Street.
We built Central Park in two years—
more gunpowder than was used at Get-
tysburg. The Empire State Building —a
public work really—14 months. Steam
power. But the plain fact is that we
have developed a civic culture in which
prestige more often goes to those who
prevent the city from developing than
to those who enable it. The time has
come to ask how this came about, and
how it might be reversed.

Thus, it is with great anticipation
that we look to Professor Moss, the es-
teemed participants in the Henry Hart
Rice Urban Policy Forum, and the
committed leaders at NYU, to lead us
toward this end.∑
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FOSTERING FRIENDSHIP AND CO-

OPERATION BETWEEN THE
UNITED STATES-MONGOLIA

Mr. CHAFEE. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar No. 320, S. Con. Res
60.

The PRESIDING OFFICER. The
clerk will report.

The bill clerk read as follows:
A concurrent resolution (S. Con. Res. 60)

expressing the sense of the Congress in sup-
port of efforts to foster friendship and co-
operation between the United States and
Mongolia, and for other purposes.

The PRESIDING OFFICER. Is there
objection to the immediate consider-
ation of the concurrent resolution?

There being no objection, the Senate
proceeded to consider the concurrent
resolution.

Mr. CHAFEE. Mr. President, I ask
unanimous consent that the resolution
be agreed to, the preamble be agreed
to, the motion to reconsider be laid
upon the table, and that any state-
ments relating to the resolution appear
at this point in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The concurrent resolution (S. Con.
Res. 60) was agreed to.

The preamble was agreed to.
The concurrent resolution, with its

preamble, is as follows:
S. CON. RES. 60

Whereas in 1990, Mongolia renounced the
Communist form of government and peace-
fully adopted a series of changes that linked
economic development with democratic po-
litical reforms;

Whereas the Mongolian people have held 12
presidential elections and 3 parliamentary
elections since 1990, all featuring vigorous
campaigns by candidates from multiple po-
litical parties;

Whereas these elections have been free
from violence, voter intimidation, and ballot
irregularities, and the peaceful transfer of
power from one Mongolian government to
another has been successfully completed,
demonstrating Mongolia’s commitment to
peace, stability, and the rule of law;

Whereas every Mongolian government
since the end of communism has dedicated
itself to promoting and protecting individual
freedoms, the rule of law, respect for human
rights, freedom of the press, and the prin-
ciple of self-government, thereby dem-
onstrating that Mongolia is consolidating
democratic gains and moving to institu-
tionalize democratic processes;

Whereas Mongolia stands apart as one of
the few countries in central and southeast
Asia that is truly a fully functioning democ-
racy;

Whereas the efforts of Mongolia to pro-
mote economic development through free
market economic policies, while also pro-
moting human rights and individual lib-
erties, building democratic institutions, and
protecting the environment, serve as a bea-

con to freethinking people throughout the
region and the world;

Whereas the commitment of Mongolia to
democracy makes it a critical element in ef-
forts to foster and maintain regional stabil-
ity throughout central and southeast Asia;

Whereas Mongolia has some of the most
pristine environments in the world, which
provide habitats to plant and animal species
that have been lost elsewhere, and has shown
a strong desire to protect its environment
through the Biodiversity Conservation Ac-
tion Plan while moving forward with eco-
nomic development, thus service as a model
for developing nations in the region and
throughout the world;

Whereas Mongolia has demonstrated a
strong commitment to the same ideals that
the United States stands for as a nation, and
has indicated a strong desire to deepen and
strengthen its relationship with the United
States;

Whereas the Mongolian Government has
established civilian control of the military—
a hallmark of democratic naions—and is now
working with parliamentary and military
leaders in Mongolia, through the United
States International Military Education and
Training program, to further develop over-
sight of the Mongolia military; and

Whereas Mongolia is seeking to develop po-
litical and military relationships with neigh-
boring countries as a means of enhancing re-
gional stability: Now, therefore, be it

Resolved by the Senate (the House of Rep-
resentatives concurring), That—

(1) Congress—
(A) strongly supports efforts by the United

States and Mongolia to use the resources of
their respective countries to strengthen po-
litical, economic, educational, and cultural
ties between the two countries;

(B) confirms the commitment of the
United States to an independent, sovereign,
secure, and democratic Mongolia;

(C) applauds and encourages Mongolia’s si-
multaneous efforts to develop its democratic
and free market institutions;

(D) supports future contacts between the
United States and Mongolia in such a man-
ner as will benefit the parliamentary, judi-
cial, and political institutions of Mongolia,
particularly through the creation of an
interparliamentary exchange between Con-
gress of the United States and the Mongolian
parliament;

(E) supports the efforts of the Mongolia
parliament to establish United States-Mon-
golia Friendship Day;

(F) encourages the efforts of Mongolia to-
ward economic development that is compat-
ible with environmental protection and sup-
ports an exchange of ideas and information
with respect to such efforts between Mongo-
lia and United States scientists;

(G) commends Mongolia for its foresight in
environmental protection through the Bio-
diversity Conservation Action Plan and en-
courages Mongolia to obtain the goals illus-
trated in the plan; and

(H) commends the efforts of Mongolia to
strengthen civilian control over the Mongo-
lia military through parliamentary over-
sight and recommends that Mongolia be ad-
mitted into the Partnership for Peace initia-
tive at the earliest opportunity; and

(2) it is the sense of Congress that the
President—

(A) should, both through the vote of the
United States in international financial in-

stitutions and in the administration of the
bilateral assistance programs of the United
States, support Mongolia in its efforts to ex-
pand economic opportunity through free
market structures and policies;

(B) should assist Mongolia in its efforts to
integrate itself into international economic
structures, such as the World Trade Organi-
zation; and

(C) should promote efforts to increase com-
mercial investment in Mongolia by United
States businesses and should promote poli-
cies which will increase economic coopera-
tion and development between the United
States and Mongolia.

f

ORDERS FOR FRIDAY, MARCH 6,
1998

Mr. CHAFEE. Mr. President, I ask
unanimous consent that when the Sen-
ate completes its business today, it
stand in adjournment until 9:30 a.m. on
Friday, March 6, and immediately fol-
lowing the prayer, the routine requests
through the morning hour be granted,
and the Senate resume consideration of
S. 1173, the ISTEA legislation.

The PRESIDING OFFICER. Without
objection, it is so ordered.

f

PROGRAM

Mr. CHAFEE. Mr. President, tomor-
row, the Senate will resume consider-
ation of S. 1173, the so-called ISTEA
legislation. Under the consent agree-
ment, from 9:30 a.m. to 11 a.m., the
Senate will conclude debate on the
MCCONNELL amendment regarding con-
tract preferences, with debate equally
divided between the opponents and pro-
ponents, with 45 minutes of that time
equally divided between Senators
CHAFEE and BAUCUS. Also, under the
agreement, at 11 a.m., the Senate will
proceed to a vote on or in relation to
the MCCONNELL amendment. Following
that vote, the Senate will continue to
consider amendments to the ISTEA
legislation.

In addition, the Senate may also con-
sider any legislative or executive busi-
ness cleared for floor action. Therefore,
additional votes are possible.

As a reminder to all Members, the
first rollcall vote tomorrow will occur
at 11 a.m.

f

ADJOURNMENT UNTIL 9:30 A.M.
TOMORROW

Mr. CHAFEE. Mr. President, if there
is no further business to come before
the Senate, I now ask unanimous con-
sent that the Senate stand in adjourn-
ment under the previous order.

There being no objection, the Senate,
at 6:55 p.m., adjourned until Friday,
March 6, 1998, at 9:30 a.m.
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